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BE | T REMEMBERED that on April 27, 2000,

commenci ng at the hour of 9:34 a.m, thereof, at the

State Capitol, Room 126, Sacranento, California, before

me, DANI EL P. FELDHAUS, CSR #6949, RDR and CRR, the

foll owi ng proceedi ngs were hel d:

--000- -

CHAIR PORINI: We'Ill go ahead and call to order

t he Comm ssion on State Mandates.

May | have roll call?

M5. HIGASHI: M. Beltram ?

MEMBER BELTRAM : Here.

MS. HIGASH : M. Foul kes?

MEMBER FOULKES: Here.

MS. HI GASHI : M. Cones?

MEMBER GOMES: Here.

M5. HHGASHI : M. Lazar?

MEMBER LAZAR: Here.

MS. HIGASHI : M. Sherwood?

VI CE CHAI R SHERWOOD:  Her e.

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Here.

M5. HIGASHI: And Ms. Porini?

CHAIR PORINI: Here.

We have a quorum We'Il nobve on to the m nutes
of the March 30th neeting.

M5. HIGASHI: For Item 1, | have one correction

I would Iike to make to the mnutes on the very | ast



page, page 11. The tinme of adjournment should read 12:41
instead of 12:07. 12:07 was when we recessed into cl osed

session, when the court reporter left.

MEMBER STEI NMEI ER: | have one change al so
page ten. The nunber one, two, three, four -- fifth
par agraph, the last acronym it says, "BSBA." It should
be "CSBA." It stands for the "California School Boards

Associ ation."
CHAIR PORINI: Any other corrections,
addi ti ons, changes?
Al right, if not, my | have a notion?
MEMBER BELTRAM : So noved, Madam Chai r man.
VI CE CHAI R SHERWOCD:  Second.

CHAIR PORINI: W have a npotion and a second.

Al those in favor indicate with "aye.

(A chorus of ayes was heard.)

CHAIR PORINI: Opposed?

The itemcarries.

W'l nmove on to our next item

MS. HIGASHI: The next itemis the proposed
consent cal endar, which consist of Itemb5, Adoption of
the Proposed Statenent of Decision for the test claimon
"School Site Councils and Brown Act Reforni; and Item8
Adoption of the Proposed Statew de Cost Estimate for
"Pupi|l Residency Verification and Appeal s."

We have not received any conments from either
item

CHAIR PORINI: Al right, any conments from

menber s?



Al right, hearing none, nay | have a notion?
MEMBER STEINMEIER: |'Il nove approval .
VI CE CHAI R SHERWOOD:  Second.

CHAIR PORINI: W have a npotion and a second.

Al those in favor, indicate with "aye.

(A chorus of ayes was heard.)

CHAIR PORINI: Opposed?

Consent cal endar carries.

MS. HI GASHI: Before we go to our hearing, what
I"d like to do for Items 2, 3, 4, 6 and 7, is to have al
of the witnesses stand.

(Several witnesses stood up to be sworn in.)

MS. HHGASHI: And if you woul d pl ease raise
your hands?

Do you solemly swear or affirmthat the
testi mony which you are about to give is true and correct
based upon your personal know edge, information or
bel i ef ?

(The witnesses answered affirmatively.)

CHAIR PORINI: Al right, we'll go back to
[tem 2.

MS. HHGASHI: Item 2 will be presented by Chief
Counsel , Pat Hart.

MS. HART JORGENSEN: Good norning. To give you
a little background on this issue, the Comm ssion, on
January 27th, 2000, and again on February 24th, 2000,
heard this test claim On February 24th, 2000, the
Conmmi ssi on unani nously denied the test claimwith a

five-to-zero vote.



The Proposed Statenent of Decision was
schedul ed for adoption at the Conmmi ssion's March 30th,
2000 hearing. The Proposed Statenent of Decision was a
deni al based on a finding that the application of the
Sacranento Il and Hayes factors evidences test claim
| egi slati on and inplenenting regul ati ons were not
coercive; and that |ocal agencies adopting SEMS have
really chosen to do so

MEMBER GOMES: Pat, |I'msorry to interrupt you
at this point. You know, we've been through this severa
times before. |'mprepared to nake a notion at this tine
that the Conmmi ssion adopt Option 1-A, which is the
Commi ssion find that SEMS does not constitute a new
program or hi gher |evel of service.

CHAIR PORINI: Al right, we have a notion and
a second.

Let's do a roll call on this.

MS. HIGASHI: W have witnesses at the table
who should state their nanes.

CHAIR PORINI: Al right, state your nane for
the record.

MS. FAULKNER: Marcia Faul kner, County of
San Ber nar di no.

MR. CUNNI NGHAM  Ji m Cunni ngham San Di ego
Unified School District, interested party.

MR, LOVBARD: Ji m Lonmbard, Departnent of
Fi nance.

MR. McKECHNI E:  Bob McKechnie, State OES.

MS. LOPEZ: Leslie Lopez fromthe Attorney
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General's office on behalf of Department of Finance.

CHAIR PORINI: Al right, we have a notion and
a second.

MEMBER STEI NMEI ER: A questi on.

CHAIR PORINI: M. Steinmeier?

MEMBER STEI NMEI ER: A qui ck question for any of
the fol ks that just introduced thenselves. Do you have
any objection to the motion; and if so, why?

MS. FAULKNER: We would like the opportunity to
discuss this a little further

MEMBER STEI NMEI ER:  So you do have an
obj ection?

MS. FAULKNER:  Yes.

CHAIR PORINI:  Now, this will be the third tine
we wi |l have heard this.

MEMBER STEI NMVEI ER: Yes, | realize that; but |
didn't attend all of those neetings.

CHAIR PORINI: Do you intend to vote?

MEMBER STEI NMEI ER: Yes.

MS. FAULKNER: | have sone new information
would |ike to present.

CHAIR PORINI: Al right. One mnute, please.

MS. FAULKNER: | have a handout that shows the
effect of disasters that have occurred in San Bernardino
County. And although the gentlenman from State OES says
the state rei mbursenent part is not nmuch currently -- and
that's true; but back at the tinme Chapter 1069 was signed
by the Governor, which was Septenber 27th, 1992, we had

experienced quite a few disasters, and we're still in the
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m ddl e of resolving the Landers Bi g Bear earthquake. The
ground shook for at |east six nonths afterwards; and then
three nonths later, this bill was signed. And then right
around that, we then get winter stornms in the fall of
1993. And so for those two, we're | ooking at potentially
losing a total of 600,000 dollars, just at that tine.

And we feel that's significant. W feel that
we did not have any reasonable alternative but to
i mpl ement SEMS.

CHAIR PORINI: Al right, M. Cunningham do
you have anything to add?

One mnute, please.

MR. CUNNINGHAM | was here to address the
application of the Hayes and Sacramento ||l cases to state
mandate issues. And if | understand the notion, that is
not an issue.

CHAIR PORINI: That's correct.

M. Lonbard?

MR, LOMBARD: | have nothing further to add.

CHAIR PORINI: Al right.

MR, McKECHNI E: | have nothing to add, except |
m ght query the testinony from San Bernardino as to, is
t hat personnel costs al one? Have you --

MS. FAULKNER: That is --

MR. McKECHNIE: -- split that out?

MS. FAULKNER: -- response-rel ated, personne
costs only, including benefits and overhead. Here's a
copy.

CHAIR PORINI: Ms. Lopez?

15



MS. LOPEZ: | was just going to address the
Hayes and Sacranento Il issue. But it's a non-issue,
unl ess anybody el se has any questi ons.

CHAIR PORINI: Members, do you have any
guestions?

We have a notion and a second before us.

May we have roll call?

MEMBER BELTRAM : What's the notion again,
Madam Chai r man, pl ease?

MEMBER STEI NMEI ER:  Option 2, | think.

CHAIR PORINI: Wuld you like to restate it?

MEMBER GOMES: The notion is that the
Commi ssi on adopt Option 1-A, which is the Comm ssion
finds that SEMS does not constitute a new program or
hi gher | evel of service, period.

CHAIR PORINI: Al right, we have a notion and
a second.

MEMBER BELTRAM : Madam Chair, under
di scussion, where would that |eave then the issue of
coercion and voluntary coercion?

MEMBER STEI NMEI ER: It doesn't.

CHAIR PORINI : It does not address the issue.

MEMBER BELTRAM : Ckay. | agree that in this
i nstance, that issue probably is not persuasive, at |east
to me. But | don't think that in the future, if sonmeone
can conme forward with added material and so forth on
ot her issues, that | would be very interested in that
i ssue.

CHAIR PORINI: Well, this is the only issue we

16



have before us at this time.
MEMBER BELTRAM : |
was di scussed throughout the -
under st and.
CHAIR PORINI: Al r
cal | ?

M5. HHGASH : M. Fo

see. Well, of course, it

- but on this notion, |

i ght, may we have rol

ul kes?

MEMBER FOULKES: Aye

M5. HHGASH : Ms. Go

MEMBER GOMES: Aye.

mes?

MS. HI GASHI : M. Lazar?

MEMBER LAZAR: Abst ai n.

MS. HI GASHI: M. Sh
MEMBER SHERWOOD: Ay
MS. HI GASHI: Ms. St
MEMBER STEI NMEI ER
MS. HI GASHI : M. Be
MEMBER BELTRAM : Ay
MS. H GASHI : M. Po
CHAI R PORINI:  Aye.
MS. HI GASHI: The np
This brings us to It
claimon "lInvoluntary Transfer
The test claimstatu
districts to adopt rules and r
procedures for the involuntary
conti nuation schools and oppor
progranms. In 1997, a draft st

That anal ysi s reconmended appr

erwood?
e.

ei nnei er ?
Aye.
[tram ?
e.

rini?

tion carries.

em3. Item3 is the test
s."

tes require schoo
egul ati ons governing
transfer of students to
tunity schools, classes or
af f anal ysis was issued.

oval of the requirenment for
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continuation schools to adopt rules and regul ati ons and
deni al of the remaining portions of the test claim The
claimant filed comments opposing that part of the

anal ysis that recomrended deni al based on federal |aw and
requested that it be withdrawn and rewitten.

The staff anal ysis before you today has been
updat ed and revised to address issues raised by the
claimant and to reflect the views of current staff.

On March 20th, a revised staff analysis was
i ssued for the March 30 hearing. The Conmi ssion
postponed this hearing at the request of the Departnent
of Finance. The revised staff analysis has now been
suppl enented by staff's response to the comments that
were received after the March 30 heari ng.

Staff finds that prior law did not require
school districts to adopt specific rules and regul ations
for the involuntary transfer of pupils to continuation
school s, opportunity schools, classes and prograns.
Therefore, staff concludes that the test claimstatutes
i rpose a new program and hi gher |evel of service upon
school districts within the meani ng of Section 6,
Article XIlIl B of the Constitution, for the adoption and
i mpl ementati on of these regul ati ons.

The staff analysis considers whether the test
claimstatutes inposed costs mandated by the federa
government; and if the U S. Supreme Court's 1975 deci sion
in Goss v. Lopez is applicable.

Based on the revised staff analysis and the

suppl enental analysis, staff concludes and recommends the

18



Conmmi ssi on approve this test claimbased on Option 1

If the Commi ssion adopts Option 1, approva
woul d be based on the following findings: An involuntary
transfer of a pupil to a continuation school, opportunity
school, class or program does not deprive that pupil of
his or her property right to an education, and does not
exclude that pupil from school. Therefore, the
requi renents to adopt the prescribed regulations for the
i nvoluntary transfers results in a new program or higher
| evel of service under Section 6, Article XIIl B, and
i nposes costs mandated by the state upon school districts
pursuant to Governnment Code section 17514.

CHAIR PORINI: Al right.

MS. HHGASHI: WIIl the parties please state
their names for the record?

MS. BERG  Carol Berg, Education Mandated Cost
Net wor k.

MR. CUNNI NGHAM  Ji m Cunni ngham San Di ego
Uni fied School District, claimnt.

MR, BELL: Jeff Bell, Department of Finance.

MS. OROPEZA: Jeanie Oropeza, Departnent of
Fi nance.

CHAIR PORINI: Al right, Ms. Berg, would you
like to begin?

M5. BERG | will defer to the claimant. Thank
you.

CHAIR PORINI: Al right.

MR. CUNNI NGHAM Briefly. W agree with the

recommendation in the staff analysis that the Comm ssion
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approve the test claimbased upon Option 1. W've
provi ded substantial witten commentary.

I'"mavail able to answer any questions that the
Commi ssi on nenbers may have, and would like to reserve
the right to rebut any argunents raised by the Departnment
of Fi nance.

CHAIR PORINI: Al right, any questions from
menber s?

M. Foul kes?

MEMBER FOULKES: Thank you, Madam Chair

A question to the claimants. So is it your
contention that there is no stigna attached to a student
being forcibly noved to a continuation high school froma
regul ar hi gh school ?

MR, CUNNI NGHAM | think our position is that
under the U. S. Suprene Court decision, stigma is not
enough to trigger a liberty interest. There has to be
some negative effect on reputation, coupled with the
denial of a state right. And there is no California
state right to attend a particul ar school

MEMBER FOULKES: Ckay, but then could you
address, also under the property analysis, that -- okay,
you' re tal king about the liberty interest. What about
the property interest?

MR. CUNNI NGHAM  Again, in order to have a
property interest under the cases that we've cited, there
has to be a state right that is affected. And, again,
there is no state right to attend a particul ar school

MEMBER FOULKES: Could | have Finance's comrent



on that?

MS. OROPEZA: | think we would disagree, in
that continuation schools operate very differently than
regul ar high schools. For exanple, if a student were
attending Lowel |l Hi gh School, they have access to severa
progranms that | don't believe the student would have at a
continuation school. Those prograns operate for
approxi mately four hours, when regular high schools have
di fferent opportunities for kids. And we think that in
terms of applying for college and so forth, we think it
coul d have a negative inpact on the students' ability to
attend UC, for exanple

CHAIR PORINI: M. Cunni ngham Ms. Berg?

MS. BERG Yes, if | may, Ms. Chairnman.

A student attending a continuation high schoo
nmust attend for the normal and regul ar nunmber of m nutes
in order for that continuation high school to collect
regul ar apportionnent.

Nurmber two, a district offers a district
graduati on high school diplona that is exactly the sane,
whether it's from Lowel|l Hi gh School or from any
continuation high school or alternative high school that
iswithin the district's educational units.

MS. OROPEZA: And just for clarification; |
wasn't referring to the actual diplom, but the added
cl asses that students would have access to at a regul ar
school, that | don't believe are necessarily avail able at
the continuation setting.

MS. BERG  Again, let nme respond, that the

21



State of California has graduation requirements that nust
be met for a high school diplom, and those are al
avail abl e at the continuation high school. They do neet

the requirenments for entry into the Cal State University

system

CHAIR PORINI: M. Oropeza?

MS. OROPEZA: As | understand it -- and what
has been raised to us on other issues -- is students that
do not take advanced pl acenent courses will not even be

consi dered generally for the UC system

"' m not debating that regular graduation
requi renents and diploma. It's what happens when
students apply for the UC, and how they conpete with
other students in the state.

And ny understanding is that students that do
not take advanced placenent courses will not be
consi dered necessarily by the University of California in
those situations.

CHAIR PORINI: Ms. Steinneier, you had a
conment ?

MEMBER STEI NMEI ER: A coupl e of thoughts.
First of all, with all due respect, AP courses could be
taken through conmunity coll eges, and students do that
all the time, where a high school doesn't have an AP
course. So there are other ways around that.

Al so, these involuntary transfers are not
al ways permanent. |If it happens to, let's say, a
freshman, they could get back into high school within a

year. So it isn't necessarily a permanent situation; but



| believe that the involuntary transfer is something that
the school district -- at least the way the State of
California is now construing it under this law -- really
doesn't give them any choice.

And there are -- when they tal k about
opportunity schools and these other classes, they vary
tremendously. They don't really deprive them of an
education. And a student who's really determned to get
into a four-year institution can still do it that way.
And |'ve seen kids do it, you know, nmnyself.

And the other issue is that, does a schoo
district guarantee a student to have a place in a
particul ar school? Well, fromtime to tinme, schoo
districts reapportion school districts all the tine and
nove students from one place to another. Now, you don't
have the sane stigm, obviously, everybody had to go.

But there is no clear right to go to a particular schoo
in any school district in California, and there never has
been.

Involuntary transfers | realize are slightly
different; but froma |egal standpoint, you know, a
school district just needs to provide an educati on,
wherever that m ght be.

So | think that the staff analysis really does
stand the test of our nandates law, and it is a nandate.

CHAIR PORINI: M. Cunni nghanf?

MR. CUNNI NGHAM  Yes, thank you.

The perception that may be there that the

continuation and opportunity school is a punishnent is



really not true. The vast mgjority of students who
attend a continuation or opportunity class choose to do
so. It's a very snmall mnority that are involuntarily
transferred.

The purpose is to provide education
alternatives for students who nay not do well in a nornmal
cl assroom setting. And it's an opportunity for themto
get an education through sonme other neans.

CHAIR PORINI: Al right, other questions?

M. Beltram ?

MEMBER BELTRAM : Dr. Berg is the education
expert here. What is the difference between a
continuation school? | nean, what's the daily routine
di fference?

MS. BERG  The daily routine, nunber one, the
cl ass sizes are usually very, very small. The counsel or
ratio to students is very, very high. The youngsters who
choose continuation school often -- in sone districts,
the hours of the continuation school are slipped, so that
a youngster can start later in the day and be at schoo
| onger into the daytine. These are youngsters that
soneti nmes have trouble getting up. And if they're
involuntarily transferred there, oftentines it's because
of an inability to attend the regul ar day.

So it's those kinds of adjustnents that are
made at a continuation high school

MEMBER BELTRAM : Thank you.

CHAIR PORINI: Is the classroomday a four-hour

day?



MS. BERG The classroomis the same nunber of
m nutes as a regul ar high school student nust attend.

CHAI R PORI NI :  Okay.

M. Foul kes?

MR. CUNNI NGHAM  The other thing is the
continuation and opportunity schools are not necessarily
a separate school. Often, they are a classroom setting
on the sane canpus. So they may still be attending the

same campus; it's just designated as a different type of

school .
CHAIR PORINI : M. Foul kes?
MEMBER FOULKES: Thank you, Madam Chair
And, again, | appreciate the conments of
Commi ssioner Steinneier. | do -- | actually taught at a

continuation high school; and | respectfully disagree,
especially with the claimants. | do think that there
is -- this is a separate type of institution where the
quality of education is not the sane. The fol ks who are
in these classroons -- we had sonmeone who was a senior in
hi gh school who still could not read. And even though
you have a small class, you cannot provide the sane
educational opportunities if you are having to teach --
again, you're saying, |'msure there are kids who can go
beyond this and strive and do very well. But | think the
difficulties that they face in those type of situations
versus the normal high school classroomare nuch nore
severe.

Again, if you're a senior in an English class

and there are students who cannot read, | think that
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really lowers your ability to succeed.

And, again, | think, while |I appreciate the
fine work of the staff, | think that this claimsets up a
dangerous precedent for really saying that these students
do not have constitutional rights; and | believe that
they do in this setting because they really are |osing
out on sonething which | think is very tangi ble and very
i mportant in our education system

CHAIR PORINI: All right.

MEMBER GOMES: | have a coment. Taking into
consi deration nenbers' coments, | guess ny concern is
that | don't really see the difference between an
expul sion and an involuntary transfer. It seens to ne
that the same process has to be followed in those
respects. So if you could address those?

MR. CUNNI NGHAM  Yes, |'d be happy to.

In an expul sion, the student is away from
school for sonme period of time. Under an involuntary
transfer to a continuation school, it -- the purpose of

these schools is to keep the kids in school --

MEMBER GOMES: Well, | understand that. M
guestion --

MR, CUNNI NGHAM -- and to get that education

MEMBER GOMES: -- is the process by which

sonmeone is expelled. There's obviously got to be notice
and neeting requirements to expel sonebody from school
in the sane respect as there's notice and neeting

requi renents under the involuntary transfers.

MR. CUNNI NGHAM  Sure. But those notice and
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hearing requirenents for an expul sion arise because there
is a constitutional right, based upon California's |aw,
that says that children are entitled to an education --
free education. Because of that state |law -- actually,
the state Constitution -- when you deprive sonebody of
that right to an education, then that raises federal due
process issues because of the property right. But we're
not depriving a child of an education. In fact, what
we're trying to do is assure that the child continues the
education through one of these alternatives.

And if | can read you just a quote from one
of the cases that we cited -- this is the Suprene Court
case -- it says that -- and it's tal king about the
W sconsin case that was cited in the earlier staff
report. It says that the stigma | anguage arises because
of what the governnment is doing to the person. But that
referred to the fact that the governnental action in that
case deprived the individual of a right previously held
under the state law -- and in that case, it was the right
to purchase or obtain liquor in connection with a right
of citizenry.

Again, if there isn't a state right to attend a
particul ar school -- which there is not in California --
then there is no property right being affected and no
liberty right inpacted. And that's the difference
between an involuntary transfer and an expul sion.

CHAIR PORINI: Ms. Berg?

MS. BERG May | just put it in third-grade

English, Ms. CGones, that m ght hel p?
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When a student is in --

MEMBER BELTRAM : That will reach us.

MS. BERG Well, | have great respect for our
col | eagues of the bar. However, not being one of them
but bei ng an ol d-school person, the difference between
an involuntary transfer and an expulsion is this: An
expul sion deprives the youngster of the right to attend
the educational services offered by the district. That's
why you go through formal hearings, and formal board
action is required for an expul sion.

Until the | aw changed three years ago -- |
believe it was three years ago -- youngsters were
basically just tossed out of the district. They |ost
their right to attend school. The | aw changed, and now
you have to expel themto sonething, and that's where the
comunity schools cane into play.

A transfer does not deprive the student of
their right to attend an educational institution within
the district. It sinply says that you can't go to this
school ; you've got to go to this school. That's the
di fference.

MEMBER GOMES: And | -- thank you, and
appreciate that, and | do understand the difference
as far as depriving them an education, of going to
school .

My question is that | don't really understand
the distinction or the higher |evel of service or the new
program connected to the difference of procedure that is

taken upon by the school districts with an involuntary
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transfer and an expul si
CHAI R PORI NI
question, and then I'd

of Fi nance.

MR, CUNNI NGHAM

statute becom ng | aw,
notice or hearing proce
transfer the pupi

continuation school wit
requi rements. Once th

pl ace, then the state ¢

t hat or hearing righ
it was the state that c
the result of any feder

So because th

school districts to go
where they didn't have
cl ai m statutes beconi ng
progr am
CHAI R PORI NI
Fi nance, do you want to
MS. OROPEZA:
CHAI R PORI NI
MS. OROPEZA:
CHAI R PORI NI
MS. OROPEZA:

There is no difference,
have to do. Because in

student in a setting.

on.
Go ahead and answer that
like to hear fromthe Departnent

Prior to this test claim

that transfer did not require any
dure. The principal could
to an opportunity school or

hout going through the statutory

s test claimstatute was put into

reated certain due process rights

ts and notice rights. But, again,

reated those. They didn't cone as

al due process rights.
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through the entire procedure,

to do that prior to these test

effective. That's the new

All right, Departnent of

make your openi ng statenent, too?

Yes, we'll do it in two parts --

G eat .

if that's okay.
Thank you.
I

woul d agree with Menber Cones.

in our mnd, in terns of what you
either case, you're placing a
VWether it be in the sanme district



or in a different district, you are placing the students
somewhere el se

I think the main difference would be, though,
that the district has a choice to involuntarily transfer
them where under an expul sion, the district conplies
with certain laws that force themto expel a student
under certain circunmstances. But in terms of due
process, we believe that they have the sanme requirenents
because you are placing the student in a different
setting. Wiether it be within the district or out in a
different district, it's still the sane process.

MR. BELL: And we believe that's the issue of
whet her to use the involuntary transfer process and
opportunity schools and prograns and expul sions. There's
a distinction there, in that the use of the involuntary
transfer process is a choice for school districts. They
choose whether to use that process or not use it. Since
t hey choose whether to use it or not, the costs
associated with the use of that process do not appear, to
us, to be mandated costs. They don't have to use the
i nvoluntary process.

Al the rules and code sections that govern the
i nvoluntary process cone into effect after they have
chosen, "Yes, we're going to use the involuntary
process."” So we do not believe that the costs associated
with it fall under the Covernnent Code sections that
govern nmandates or the Constitutional code sections that
govern nmandates.

CHAIR PORINI: Al right, questions, Menbers?



Chair?

MEMBER BELTRAM : Ready for a notion, Madam

CHAI R PORI NI :

I am

MEMBER STEI NVEI ER: I would like to nove the

staff reconmmendations to find this a nmandate under

Option 1.

a second.

MEMBER BELTRAM : Second.

CHAI R PORI NI :

Al right, we have a notion and

Is there any further discussion?

May | have roll call?

M5. HI GASHI :

M. Beltram ?

MEMBER BELTRAM :  Yes.

M5. HI GASHI :

M. Foul kes?

MEMBER FOULKES: No.

M5. HI GASHI :

MEMBER GOMES:

M5. HI GASHI :

MEMBER LAZAR:

M5. HI GASHI :

Ms. Gomes?
No.

M. Lazar?
Aye.

M. Sherwood?

MEMBER SHERWOOD:  No.

M5. HI GASHI :

Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

M5. HI GASHI :

MEMBER PORI NI

M5. HI GASHI :

Ms. Porini?

No.

The motion fails.

I's there anot her notion?

CHAI R PORI NI :

M. Foul kes?

MEMBER FOULKES: Thank you, Madam Chair.
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approval

I'"d like to nove Option 2, finding one, parti al

of test claimbased upon the finding of a

property interest.

second.

CHAIR PORINI: Do | have a second?

Heari ng none, the notion dies for lack of a

Anyone el se care to take a shot at this?

MEMBER GOVES: Well, | would |ike to make a

notion that this is not a new program or higher |evel of

servi ce.

a second.

CHAIR PORINI: Al right, do | have a second?

MEMBER FOULKES: Second.

CHAIR PORINI: Al right, we have a notion and
Di scussi on?

May | have roll call?

MS. HI GASHI : M. Cones?

MEMBER GOMES:  Yes.

M5. HHGASHI : M. Lazar?

MEMBER LAZAR:  No.

MS. HIGASHI : M. Sherwood?

MEMBER SHERWOOD:  Yes.

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: No.

M5. HHGASHI: M. Beltram ?

MEMBER BELTRAM :  No.

MS. HIGASH : M. Foul kes?

MEMBER FOULKES: Yes.

M5. HIGASHI: Ms. Porini?

MEMBER PORI NI :  Yes.
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MS. HIGASHI: Motion carried.

CHAIR PORINI: Thank you very nuch

MS. HIGASHI: This brings us to Item4
"Seriously and Enotionally Disturbed Pupils:
Qut-of-State Mental Health Services."

David Scribner will present this item

MR. SCRI BNER: Good norning. The "Seriously
and Enotionally Disturbed" or "SED' pupils test claim
i nvol ves the paying for and nonitoring of out-of-state
residential placenents for SED pupils, as required in the
pupils' I EP. SED pupils exhibit chronic behaviora
problenms |ike fire-setting, unprovoked physical assaults
on peers and adults, sexual assaults on peers, severe
al cohol and drug abuse, extrene self-destructive and
sel f-mutilating behaviors, and frequent run away
behavi or.

In the worst cases, SED pupils nust be renpved
fromtheir schools and placed in one of the state's
residential programs. These placenents are typically
referred to as out-of-honme placenents. Wen out-of-hone
pl acement is not available or deemed to be inadequate to
nmeet the pupil's needs, the pupil is placed in a
out-of -state residential program

The staff analysis addresses two nain issues.
First, whether a shift of costs and activities between
| ocal and governnental entities creates a new program or
hi gher | evel of service; and second, whether there are
costs inposed by the state.

For each issue, the staff analysis provides two



options for the Commr ssion's consideration. The first
i ssue addresses whether a shift of costs and activities
bet ween | ocal governnmental entities creates a new program
or higher level of service. |Inmediately before the
enactnent of the test claimlegislation, |oca
educati onal agencies were responsible for paying and
nmonitoring the nental health conponent of out-of-state
residential placenents for a SED pupil

The test claimlegislation shifted these
responsibilities to county nmental health agencies. The
case of City of San Jose v. the State of California
gui des the determ nati on of whether a shift or
responsibilities fromlocal -- one |ocal agency to
anot her represents a new program or higher |evel of
service. The staff analysis addresses the City of
San Jose case in nore detail

The Comnmi ssion has the follow ng options
regarding the applicability of the City of San Jose case
to the present test claim |f the Conm ssion adopts
Option 1-A, the Comr ssion needs to address the issue of
whet her the test claimlegislation constitutes a cost
mandat ed by the state.

If the Commi ssion adopts Option 1-B, the
Conmi ssi on need not address whether there are costs
mandat ed by the state.

Recall Option 1-A provides the Conmi ssion finds
that the City of San Jose case does not preclude a
finding that the test claimlegislation inposed a new

program or hi gher |level of service upon county nenta



heal t h agenci es, because although the test claim
| egislation shifted activities fromone | ocal agency to
another, it was a state requiring the shift.

Furthernore, City of San Jose addressed the
shift of costs only. Here, there is a shift of costs and
activities.

Option 1-B provides the Conmi ssion finds that
the City of San Jose case precludes a finding that the
test claimlegislation has inposed a new program or
hi gher | evel of service on county nental health agencies
because the test claimlegislation represents a shift
fromone | ocal agency to another

Staff recommends that the Comm ssion adopt
Option 1-A; that the City of San Jose case does not
preclude a finding that the test claimlegislation has
i nposed a new program upon counties -- or has inposed a
new program upon counties, and continue to deternine
whet her test claimlegislation inposes costs nmandated by
the state.

The second i ssue addresses whet her a cost
mandated by the state in this issue of whether -- the
i ssue of whether federal special education |law requires
counties to pay and nonitor the nental health conponent
of out-of-state residential placenments for SED pupils
nmust be addressed to determ ne whether they are costs
mandat ed by the state.

The staff analysis details whether federal |aw
requires counties to provide special education-rel ated

services to disabled children.



The Commi ssion has the foll ow ng options
regardi ng whether the test claimlegislation inposes a
rei mbursabl e state-nmandated program upon counti es:

Option 2-A provides approval of the test claim
It states federal |aw does not require counties to pay
for and nonitor out-of-state residential placenents for
SED pupils. Under the test claimlegislation, counties
are neither responsible for, nor are they providing
educational services for SED pupils, as required under
federal law for counties to be included in the definition
of a local educational agency.

Option 2-B provides the denial of the test
claim It states although federal |aw does not
specifically require counties to provide out-of-state
residential placenents for SED pupils, federal |aw does
require | ocal agencies to adhere to SED pupils' IEP. The
SED pupils' IEP requires the county to pay for and
nmonitor the pupils' out-of-state placenent, and that
pl acenent stens from federal, not state, |aw

Staff recommends that the Comm ssion adopt
Option 2-A, approving the "Seriously Enptionally
Di sturbed Pupils: OQut-of-State Mental Health Services"
test claimfor those activities listed on pages TC-4 and
TC-20 of the staff analysis.

Pl ease state your nanmes for the record.

MR, MclIVER:  Paul Mlver, Los Angel es County
Department of Mental Health.

MR. KAYE: Leonard Kaye for the clainmant,

Los Angel es County.



MR. KHALSA: Gurubanda Singh Khal sa, financia
of ficer for the Los Angel es County Departnent of Menta
Heal th, and al so committee menber of the Financia
Services Conmittee of the California Mental Health
Directors Association, spokesperson

MR. ULRICH: Robert Urich, I'ma financia
person with the Mental Health Departnent.

MR, STONE: Dan Stone with the Attorney
General's office for the Departnment of Finance.

CHAIR PORINI: Al right, clainmants, do you
want to nake your opening statenent?

MR. KAYE: Yes, thank you. We'Il be brief.

First of all, good norning. And we certainly
do concur in staff's recommendation. We found that it
was t horough. They've considered quite a few approaches
to this serious problem of funding out-of-state services.

We also agree with staff's specific findings.
We find them well-reasoned, thoroughly researched. And
based upon a very long conpendi um of pertinent federa
law -- and they found, and we agree -- that federal |aw
does not require counties to provide nental health

services for "seriously enotionally disturbed" or SED

pupils -- we'll be referring to "SED pupils" as sort of
an acronym-- who are placed in out-of-state residentia
pr ogr ans.

We really very strongly believe that we provide
the services which are very critical and inportant
servi ces because the state, and only the state, has

directed us to do so.



In addition, we agree with staff's finding that
there is nothing in case | aw that has been brought
forward up to this very nmonment which bars rei mbursenent
here. Just as in-state services for SEDs pupils were
found to be reinmbursable, so now out-of-state services
for SEDs pupils are, in our view, reinbursable. The
rul es here have not changed.

Now, in our segue, |I'd like to turn the
nm crophone over to M. Paul Mlver, who can tal k about
servi ces under this program and the kinds of specia
probl enms that he deals with on a daily basis.

CHAIR PORINI: M. Mlver?

MR, McIVER:  Yes. Thank you for the
opportunity to speak with you.

M. Scribner accurately described the kinds of
young peopl e, predom nantly teenagers, that we place in
out-of-state residential facilities. These are young
peopl e that present extrene, difficult behaviors and
chal I enges, such as chroni c substance abuse, runaway
behavi or, aggressive behavior, assaults on peers,
assaults on teachers, sexual aggressive behaviors with
peers, a whole cornucopia of behavioral and enotiona
probl ens.

And, fortunately, the nunmbers of children that
mani f est these problens are relatively small in nunber.
The vast mgjority of children that we serve under this
programin California are served in their own
comunities. But there are sone -- and they probably

nunber | ess than two or three hundred at any given



time -- require placenment in facilities outside of
California. And we wonder, well, why do we place these
youngsters in places other than California? Most of

t hese young people -- and, by the way, they are not wards
or dependents of the court; these are children who are in
the full custody and control of their parents or
guardians -- but California sinply does not have the
facilities, in many cases, to serve children or

adol escents with these extrene behaviors. In many

i nstances, these young people have al ready been in

nmul tiple placenents in California and have failed them
and have been discharged fromthem |In sonme cases, they
have been refused adm ssion by nmultiple California
agenci es because of the chronicity and severity of their
presenting probl ens.

We have rel ationships with approximtely 15
agencies in other states, primarily in Utah, Col orado,
Arizona and Texas, that are anong sone of the finest
agencies in the country to serve the needs of these very
difficult young people; and that they are a part of our
conti nuum of care that is vital to our ability to obey
the I aw and i npl ement each child's individual education
progr am

And if anyone has any questions about the
program and its operation, |I'd be glad to answer them

CHAIR PORINI: Al right, does anyone el se wi sh
to speak for the clai mants?

MR, ULRICH: Yes. M nane is Rob Urich. And

what | wanted to provide to you was the assurance that,



as we do sone other SB 90 clainms, we have established a
good working relationship with our own Auditor-Controller
who reviews our clainms, and with the State Controller's
Office. And | just want to give you the assurance that
we have internal controls to identify the applicable
costs for the prograns that M. Mlver has identified and
that we have been able to ascertain any costs that are
not appropriate, to make sure that we are only claimng
for the eligible portions of these clains.

So we have internal controls and working
rel ati onships. And this has been a very good worKking
nodel for us. And |I'm happy to answer any questions you
may have in this regard as well

CHAIR PORINI: Al right, anyone else for the
cl ai mant s?

MR, KHALSA: It's a pleasure to be before you
because of your Commi ssions's historical support of the
3632 services. And with the tinme of the program as
M. Mlver clearly indicated, the npst seriously nmentally
ill children are the beneficiaries of this current
progr am

Ment al health has historically been
underfunded. And that's where your Conmi ssion's support
in the past has been just exceptionally supportive of the
efforts of providing services to the target popul ation
that we're here today appealing for your continued
support in the state conponent. So there's a
conprehensive nature of taking care of every need of this

popul ati on.



So, again, it's a pleasure to be before you
because of that support; and we really are |ooking
forward to your continued support in this constant tine
of nmental health underfunding at the local |evel.

Thank you.

CHAIR PORINI: Al right. Before we take
questions, 1'd like to hear from M. Stone.

MR, STONE: On behalf of the Departnent of
Finance, | will also be quite brief. Qur witten
submi ssion, | believe, sets forth the position. W would
obviously disagree with staff's recommendati on with
respect to Options 1 and 2.

We woul d suggest that the San Jose case --
al though staff correctly says that the facts there are
not exactly on point with the facts presented here, the
hol ding that there is nothing in Article XIII B
section 6, that precludes a shift of costs of obligations
fromone | ocal agency to another does apply here. The
case can be read more narrowmy; and staff has chosen to
do it. But we suggest the principle is broader than
t hat .

And secondly, even assunming that Option 1-Ais
adopted by the Comm ssion, we believe that Option 2-Ais
absolutely required, and that is a determination that the
progranms and services at issue here are, in fact,
requi red under federal |aw, as part of a federal nmandate,
and, therefore, do not conme within the state mandate.

Section 17556(c) of the Governnent Code, which

we quoted in our papers, is fairly absolute. It says,
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"The Conmi ssion shall not find costs mandated by the
state if the statute or executive order inplenmented a
federal |law or regulation and resulted in costs mandated
by the federal governnent." And that's precisely what
happened here. As staff points out, the federa
definition under the |IDEA of a free, appropriate public
education includes related services; and precisely these
services, as the claimants have pointed out, are, indeed,
necessary and required in order for these exceptionally
di sturbed students to receive the benefits of a public
education. They're part and parcel of the required
federal program

Simlarly, the federal definition of "loca

educational agencies," those agencies which are required
to provide the services, is broad enough to include any
agencies that assist LEAs in related services, in
providing related services. Again, in this state's
structure, the county nental health departnment obviously
falls within that definition, to the extent that it

provi des these services. Both for in-state and
out-of-state services, it's related to their educationa
needs. And in that sense, it falls within the broader
definition of |ocal educational agencies.

So regardl ess of what the Conm ssion may be
inclined to do with respect to Options 1-A and 1-B, we
believe that Option 2-Ais the required finding.

CHAIR PORINI: Al right. W'd open it upto

questions from nmenbers at this point.

Ms. Steinneier?
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MEMBER STEI NMEI ER:  Boy, | really struggl ed

with this one. This is extrenely conplicated. | have a
headache.

CHAIR PORINI: It's not good nighttinme reading.
It's tough.

MEMBER STEI NMEI ER: | have a headache from

readi ng these things. They gave us a | ot of options,
which | appreciate, but, boy, that caused nore of a
headache.

Havi ng gone through this nunerous tines, |
think the key part for nme is, does the federal |DEA | aw
apply to counties? And in struggling with that question,
and in reading all the background material, on the
previ ous deci sion we nade due to in-state placenent,
which is simlar, that the logic was that it didn't apply
to counties. So if we were to find that it does, we're
goi ng to be going back on a previous decision, which
woul d concern nme, even though we don't have a precedent
here. We know it wasn't us that made the decision. But
to be consistent, that's what we did before. That's ny
under st andi ng.

I f sonmeone says that -- if it's not true,
soneone tell ne now

CHAIR PORINI: Staff, do you want to coment on
t hat ?

MR. SCRIBNER: That's correct. They did
consi der federal |aw, but they did not consider it a bar
to subventi on.

Now, whet her or not they considered counties as



part and parcel under being considered an LEA, | don't
think that that was part of the decision. But they just
did a bl anket determination that the | DEA was not a part
of that.

CHAI R PORI NI :  Okay.

MEMBER STEI NMEI ER: VWi ch has the sane effect?

MR. SCRI BNER: Yes, but they weren't --

MEMBER STEI NMEI ER:  They didn't use the --

MR. SCRIBNER: -- as specific as we are here in
the staff anal ysis.

MEMBER STEI NMEI ER:  Okay. But for consistency,
that would be -- the federal |aw does not apply in this
case, would be what the previous Comni ssion decision
woul d have indi cated?

MR. SCRIBNER: That would be correct.

MEMBER STEI NMEI ER:  Okay. For ne, that's a
threshol d question, because if federal |aw applies, then
I would stop right there.

Then, of course, the next question for ne is,
what was the law just prior to the enactnent of this?
And, clearly, counties weren't responsible for
out-of -state placenent. School districts picked it up
That was the previous law. So there is a change here.

The final one, which I think I'mstill alittle
bit foggy about, does the San Jose case apply or not,
that one I'd like to have sonme further discussion on from
staff or fromthe Departnment of Finance, because that's
the only one |I'mnot real clear on.

The other two points, | think, do fit the



mandate, in my mnd.

CHAIR PORINI: Al right, so Ms. Steinneier's
gquestion is open to staff or Finance. Who wants to
di scuss the City of San Jose case?

MEMBER GOMES: | have a brief question for
Menber Steinneier.

So you're saying that LEA's -- or, rather, the
school districts were picking up the tab prior to the LEA
bei ng responsi bl e?

MEMBER STEI NMEI ER:  Not the LEA; the county.

MEMBER GOMES: Right, okay, the county.

MEMBER STEI NMEI ER:  Uh- huh, just a nonent
before this [ aw took effect, uh-huh.

MEMBER GOMES: |Is that not a county to |loca
agency shift? | mean, as far as not state nandated?

CHAIR PORINI:  Well, | think that's your
questi on.

MEMBER STEI NMEI ER:  Right, they're two
different paths. One's the federal --

MEMBER GOMES: Ckay, |'mjust --

MEMBER STEINMEIER: -- I'mtrying to
separate --

MEMBER GOMES: |'mtrying to keep clear on what

you're trying to get at so --

MEMBER STEINMEI ER: Right. | think that
clearly -- that's why I want to tal k about the San Jose
case. It isn't related to federal law, it's related to

the internal shift inside of California.

MEMBER GOMES: Right.



MEMBER STEI NMEI ER:  But they're interrel ated,
Ms. Gonmes, so | want to talk about it to isolate the
probl em

CHAIR PORINI: Let's have staff take a crack at
this first, and then we'll get to you.

MR. KAYE: Ckay. Thank you

CHAIR PORINI: M. Scribner?

MR, SCRIBNER: I'll come up to bat.

It was staff's position that the reason why we
did not apply City of San Jose was that in City of San
Jose, the counties clearly had the opportunity to inpose
or not inpose that requirenent upon cities, the booking
fee requirenment, as you all will recall. The county
doesn't necessarily need to charge cities that, but they
chose to do that.

Under this program an LEA has absolutely no
authority to tell or not to tell the county whether or
not to provide these out-of-state placenents. The state
is the one that said, "This is howit's going to be when
these kids get -- when the counties get involved in the
| EP process." So that's one distinction.

And then we further peeled back the onion and
said, "Beyond that, the City of San Jose dealt with costs
only." And here we have costs and activities, which
falls nore under our mandate subvention code sections and
the Constitution.

So those two things together is why we
deternmined that in this instance, we're not necessarily

taking a narrow view of the City of San Jose, we're just



applying the facts that were in the City of San Jose in
this case and said LEAs clearly cannot shift or not shift
those activities onto counties. They are shifted. It's
done. And if an LEA tonorrow said, "Well, we'll pick up
the tab," the regulation actually says, "No, you can't.
Counties have to pay."

So | think it's -- or the code section is 6200
that says counties are responsi bl e now, regardless of
pl acement for SED pupils in or out of state. LEAs are
not responsible for that anynore.

So | think that's the main distinction that we
had between that case and the present test claim

CHAIR PORINI: M. Stone and then M. Kaye; is

that right?
MR, STONE: No well, | don't agree with
M. Scribner that there are factual differences. | tried

to make that clear initially. That if one lints the
City of San Jose holding to those facts, then this would
fall outside the holding. But the principle that this is
not the state, |ooking back at the purposes of Article
XI'll B, section 6, that the state cannot take matters
that it, itself, was providing programmtically or was
payi ng for as costs and i npose themon a |ocal agency

Wi t hout subvention at |east coming into issue. There are
exceptions, but the subvention right will conme into play.
This is not that case. This is a case where |oca
educational agencies were providing a service and/or
funding the service when it was provided out of state,

and now the counties are required to. | don't dispute
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that at all.

The question is whether that's within the anbit
of the subvention principle.

If I may, 1'd like to speak to another matter
that Member Steinneier raised, which is the question of
whet her federal |aw dictates that counties or the county
mental health departnments, or that sonme specific |loca
agency or adjunct, pay for the costs of any given
program That can't be the test because federal |aw, of
course, does not do that -- or at least not to ny
know edge, certainly not generally. It doesn't issue a
required function or a required programor service that
all states nmust provide and all |ocals nust provide and
then have what would be 50 little subchapters expl aining
whi ch parish or township or subdivision in which they
have to pick up the cost of each of the several services.
That kind of precision would nullify the whol e point of
the federal nmandate exception.

So | think the nere fact that counties are not
nanmed in the specific |egislation should not dispose of
t he question.

CHAIR PORINI: Let me take M. Kaye, and then
M. Scribner.

MR, KAYE: Ckay. | would like to echo the
t houghts of David Scribner, the staff person. But
there's an inportant case that, even if what nost fol ks
are saying here is true, | think, controls. And that is
that it's the -- it's my understanding that it's the

State Departnment of Education that received approxi mately



$378 million of federal funds and is responsible for
admi nistering this program the |IDEA programin
California. And at that, that is the state and its | ocal
LEAs of which the county does not neet either the federa
definition or the state definition of an LEA. It is the
state which is responsible, and freely chose to assign
those responsibilities to counties in the present case.

Prior to this legislation, it freely chose to
assign it to school districts. Now, under the
controlling case of Hayes, which for those of you that
would Iike to read about it, this is on page 1278, in
cases where there's a federal nandate upon the state, and
the state has the ability to freely assign certain
functions to |l ocal school districts or counties or what
have you, then it beconmes at that point of the
assignnment, a state rei nmbursabl e program

In Hayes, there is also another citation, on
page 1279, which indicates that, for purposes of this
speci al education type of service, local school districts
are agents of the state. So we do not have any kind --
or in any stretch of the inagination, any kind of a shift
bet ween | ocal agenci es.

I would just like to add one further point, and
that is on page 1165, you'll find a letter from
Assi stant Superintendent Marks of the L. A Unified Schoo
District to myself, explaining the fact that federa
funds are received by | ocal school districts for purposes
of administering this program The state has overal

general supervisory responsibilities for adm nistering

49



this program

When the shift occurred and counties becane
responsi bl e for providing these very, very critica
services, none -- and | repeat, zero, with a "none" --
of these federal funds were transferred over to counties.
We got the service responsibility without the federa
f undi ng.

Mor eover, according to federal officials,
which you will find in your notes, the county is not an
eligible recipient for any federal |DEA funding. And,
furthermore, in the view of nost of the federal officials
that we tal ked with that were know edgeabl e about this
program they said that they knew of no case of a county
bei ng federally mandat ed under the | DEA programto
provi de these federal services.

CHAIR PORINI: Al right.

MR. KAYE: Thank you.

CHAIR PORINI: O her questions?

MEMBER BELTRAM : Madam Chair, probably just
nmuddying the water a little bit; but on the San Jose
case, there's a nuance there, and that is, that the
counties charge the cities. The cities were not forced
to incarcerate people. Some cities used to have Friday
ni ght sweeps, |I'mtold, where fol ks who are intoxicated
all ended up in jail. And that seenms to have gone down a
little bit, after you had to pay for that.

In this case, there's no choice on the part of
the county. It has to carry out this function. So

there's a little different nuance there as well. Even



Tur | ock.

MEMBER STEI NMEI ER:  Did Turl ock do Saturday
ni ght sweeps?

CHAIR PORINI: Any other questions?

MEMBER FOULKES: Madam Chair, if it's
appropriate, 1'd like to make a notion.

CHAIR PORINI: Al right.

MEMBER FOULKES: 1'd like to thank M. Kaye and
the other witnesses. And after going through this, |
think there are very good argunents on both sides. But
in the final analysis, we agree that there is a mandate
here, and that the City of San Jose case doesn't apply.

So I'd like to nmove Option 1-A and Option 2-A,
staff reconmendati on.

MEMBER STEI NMEI ER: Second.

CHAIR PORINI: W have a notion and a second
for Option 1-A and a second finding for Option 2-A

MEMBER STEI NMEI ER: Correct.

CHAIR PORINI:  Any discussion?

Al right, my we have roll call?

M5. HHGASHI : M. Lazar?

MEMBER LAZAR:  Aye.

CHAIR PORINI: M. Sherwood?

VI CE CHAI R SHERWOOD:  Aye.

CHAIR PORINI: M. Steinmeier?

MEMBER STEI NMEI ER: Aye.

CHAIR PORINI: M. Beltram ?

MEMBER BELTRAM :  Yes.

MS. HIGASH : M. Foul kes?
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MEMBER FOULKES: Aye

MS. HI GASHI : Ms. Cones?

MEMBER GOMES: Aye.

M5. HIGASHI: Ms. Porini?

CHAI R PORI NI :  Aye.

MS5. HIGASHI: The notion is carried.

CHAIR PORINI: Thank you.

MR. KHALSA: Thank you very much

CHAIR PORINI: Al right, Item5 was on the
consent cal endar, so that takes us to Item®6

MS. HIGASHI: This brings us to Item6
Di smi ssal of the Special Education Test Claimfiled by
the Santa Barbara County Superintendent of Schools.

On Cctober 31, 1980, the Santa Barbara County

Superintendent of Schools filed the test claimwith the

State Board of Control on the special education statutes.

This cl ai mwas deni ed and ended up in the Court of Appea
in Hayes v. the Commi ssion on State Mandates.

In 1992, the Hayes court renmanded the Santa
Bar bara cl ai m back to the Conmi ssion to conduct further
proceedi ngs.

On Cctober 27th, 1999, the Conmi ssion staff
notified Santa Barbara and all interested persons that a
hearing to dismiss the 1980 clai mwould be held on
January 27th, 2000, and that they had an opportunity to
file coments.

On Novenber 26th, 1999, Santa Barbara filed an
application to withdraw all of its test claimunder

section 1183.08 of the Comnm ssion's regul ations, except
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that portion requesting reinbursenent for specia
education for students ages 3 to 5 and 18 to 21, as

provi ded by Education Code section 56026. Santa Barbara
al so amended the test claimby substituting Long Beach
Unified School District as the claimnt for the renmaining
portion of the claim

On Decenber 8th, 1999, Conmi ssion staff issued
a letter to parties regarding Santa Barbara's request.
The letter explained that section 1181 of the regs
authorized the claimant to anend the test claimby the
addition or substitution of parties and, thus, Long Beach
was now the test claimant on the 1980 clai mon Education
Code section 56026; that there were now two clainms which
i ncl uded the same Education Code; and that to ensure the
fair, conplete and tinely consideration of both clains,
the parties were notified of ny intention to consolidate
the clains pursuant to section 1183.06 of the
Commi ssion's regul ati ons.

Wthin 60 days, any party could take over the
wi t hdrawn portions of the Santa Barbara claim and the
Conmmi ssion would then be required to i ssue a deci sion,

di smi ssing the withdrawn portions of the claim

After this letter was issued, no schoo
district asserted its right to take over the withdrawn
portions of the Santa Barbara claim thus requiring the
Conmmi ssion to issue a decision disnmssing the w thdrawn
portions. This matter was set for hearing on
January 27th of this year.

After testinmony and discussion at the January



heari ng, the Conmission directed staff to schedul e
di smi ssal of the entire Santa Barbara claimfor hearing.
Conmi ssion staff notified all school districts in the
state froma list provided by the Departnment of Education
that this matter would be consi dered today.

Today, there are two issues before the
Conmi ssi on:

| ssue nunber one, does the Conm ssion have the
authority to dism ss the pending test clainf? Staff finds
that the Commi ssion has the authority under Comron Law
Principles to proceed with the dism ssal hearing, since
the Commi ssion's 60-day notice to all identified schoo
districts exceeded due process requirenents.

| ssue nunber two, what findings nmust the
Commi ssion make in a disnmissal hearing? Wile case | aw
recogni zes that admnistrative agencies |ike the
Commi ssi on have the inherent power under the Conmon Law
to dism ss a pending action for delay in prosecution,
this power is not without limts. There's no statute
t hat expl ains the circunmstances under which a court may
find that a pending matter should not be dism ssed for
| ack of prosecution. However, staff finds that if the
Commi ssi on, upon hearing the testinony of the parties,
deternmines that all or a portion of the test claimshould
not be dismissed, it nust do so on a finding that good
cause existed for the del ay.

Staff also concludes that in order for the
Conmmi ssion to determine that the contested portion of the

Santa Barbara test claim nanely, Education Code 56026



shoul d be di smissed, the Commi ssion nust establish that,
one, the claimnts engaged in unreasonabl e del ay; and,
two, such del ay prejudiced the Conmi ssion.

However, if the Commi ssion determ nes that al
or a portion of the Santa Barbara cl ai m should not be
di smi ssed, staff finds the Commi ssion need only nmake a
finding that good cause existed for the del ay.

W Il the parties please state their nanmes for
the record?

MR, MJULLENDER: Joseph Ml |l ender for Long Beach
Uni fied School District.

MR, MJRRAY: Ant hony Murray for Long Beach
Uni fied School District.

MS. McDONOUGH: Di ana McDonough for
suppl enental cl ai mant, Educated Mandated Cost Network and
Educati onal Legal Alliance.

MR, STONE: Daniel Stone, Deputy Attorney
General for the Departnent of Finance.

MS. SUK: Kyungah Suk fromthe Attorney
General's office for the Departnment of Finance.

CHAIR PORINI: Al right, we'll open it up

Who wants to go first? M. MDonough? Al
right.

MR, MJRRAY: Thank you.

CHAIR PORINI: Pl ease

MR. MJURRAY: | think the best statement of the
conclusion that we think is the correct one, was set
forth in the staff's analysis of Septenber 30, 1999. And

that was on the request for reconsideration that Long



Beach made

The staff said that the staff finds that the
Santa Barbara claimis still pending. And, thus, the
Conmi ssion's refusal to hear the Santa Barbara claim
vi ol ates Governnent Code section 17551, requiring the
Conmi ssion to hear and decide all clains, and the remand
orders following Hayes. So the staff is saying that it's
still pending. Anything except hearing on the issues, on
the nerits would violate both the Governnent Code and the
Hayes remand.

Now, you've all read the Hayes case, |'m sure,
and we've argued it here. But the Hayes case, in at
| east three different places, made it abundantly clear
that they were remanding to the Commission to resolve the
Santa Barbara -- this is at 1592 -- to resolve the Santa
Bar bara and Riverside test clains.

And in another place, they pointed out that one
of the clains made by Santa Barbara was the ages 3 to 5
and 18 to 21 claim And in two other places that | won't
burden you with, the Hayes case said, "W are renmandi ng
it for you to consider the case," both of the test
clainms, in light of the criteria which we set forth in
our deci sion.

In recent times, there's been an idea that
somehow Santa Barbara abandoned its claim |It's hard to
know where that idea got started. There's certainly no
evi dence that Santa Barbara ever abandoned the claim
Santa Barbara prosecuted this claimfor at |east ten

years. |t appeared twi ce before the old Board of



Control. It appeared twice in the superior court. It
sent a letter to the Conmmi ssion -- a declaration
recently, saying that it spent over $23,000 on the |ega
fees, which was a fair amount of nobney -- a fair anopunt
of noney today, and it was nore then.

So Santa Barbara was paying the freight for al
the school districts in the state, and it was doing it
for at | east ten years.

No one ever said to Santa Barbara, "Do you
abandon your clai n?" Nobody ever wote to Santa Barbara.
Nobody ever tel ephoned Santa Barbara. Nobody ever asked
i f Santa Barbara abandoned its claim

It's unprecedented, in any forum-- in a court,
in an administrative agency forum for the tribunal to
say that a claimhas been abandoned and, therefore, we
dismiss it, without inviting the person that files the
claim the plaintiff, the defendant, whoever it may be,
to come forward and say, "Do you abandon your cl ai nP"

As the staff has pointed out, in October of
| ast year, they sent a letter -- this was the first
letter that went out to Santa Barbara, and it said,

"You have the right to substitute a claimnt."

I medi ately -- as soon as Santa Barbara got that letter
within a matter of a few days, it substituted Long Beach
Uni fied.

But Santa Barbara, again, had never been
contacted before that letter. Now, conpare this idea of
abandoning a claimby inplication with the Comnr ssion's

regul ation on withdrawal of a claim
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Section 1183.08, which the Commi ssi on adopted
| ast year, says that a claimant can apply or nmake a
notion to the Commission to withdraw a claim If a
claimant files such a request, it's not just
automatically withdrawmm. The Conm ssion says, "Wiit a
mnute," they send out a letter to all of the potentia
claimants -- school districts, adm nistrative agencies --
or other agencies; and they give them 60 days to cone
forward and take over the claim Because these clains
are essentially class actions, they don't belong to the
test claimant; they belong to all of the potentia
cl ai mant s.

And so under that procedure, the Comm ssion
gi ves anybody -- any other school district the
opportunity to come forward and to take over the claim

But in contrast, this notion of abandonnment by
i mplication, nobody gets notice of anything, nobody gets
to come forward, nobody gets to take over the claim

Santa Barbara has told the Commission in its
letter that it did not abandon the claim it never
i ntended to abandon the claim and it wanted to continue
with that claimand to continue with Long Beach as the
test clai mant.

Staff has taken the position that the
Commi ssi on has power to dism ss under the doctrine of
| aches. | haven't been -- |'ve appeared here over the
years a fewtinmes, but | certainly don't go back far
enough to know but | think -- | think this is the first

time this Conmission will ever have applied the doctrine



of laches, nuch |ess the doctrine of abandonment, to
dismss a claim And this claim remenber, has been
pendi ng for 20 years.

Assunming, for a minute, that you're going to
apply the doctrine of laches, it has two requirenents:
One, it nust be an unreasonabl e delay; and; two, there
nmust be prejudice. Some new liability nust be created,
wi t nesses have died, evidence is |ost somehow. A
mat eri al change in circunmstance and prejudice to the
opposi ng party.

Here, there isn't the slightest indication or
suggesti on by anybody that anybody has been prejudiced by
any delay or by this 20-year |apse.

It's interesting that the letter the Comm ssion
sent out in March of 1995 said that if you want to, you
can file new clains, new and suppl enental clainms. And
those new clains will relate back -- if you do a
conparative analysis, will relate back to a date,

October 31, 1980. That's the date that Santa Barbara
filed its claim

But at the same tinme, this idea of abandonnent
woul d say that even though the new claimants get to
rel ate back to 1980, Santa Barbara somehow | oses its
right to relate back to 1980 and all of the other schoo
districts in the state do, too.

So others will speak to the assertion by the
Department of Finance that there were prehearing neetings
from 1993 to 1995. Obviously, | wasn't there. | don't

bel i eve anybody from Long Beach was there. Qur records
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certainly indicate that nobody from Long Beach was there.
Dr. Berg, | believe, was there and can tell you what she
recal |l s about all that.

But certainly, Santa Barbara was not there.
And the idea of sitting around the table and saying,
"Well, | wonder whatever happened to Santa Barbara.
wonder if it lost interest or if it has abandoned its
claim" but nobody ever thinks to call or wite Santa
Bar bara and say, "Did you abandon your cl ai nP"

So Santa Barbara never intended to abandon its
claim And even if you're going to apply the doctrine of
| aches, there's absolutely no prejudice. So | urge you
to decline to dismiss this claim

CHAIR PORINI: All right, does anyone el se for
Santa Barbara want to speak?

Ms. McDonough?

MS. McDONOUGH:  Speaki ng on behal f of the
suppl enental claimants in the special education test
claim-- ny mcrophone's falling out -- | hope M. Stone
hasn't been tanpering with the m crophone.

Okay, there we go.

| want to say -- | want to echo M. Mirray's
statement that we are really not here to try and relive
every nuance of past history, which many of us would
really prefer not to do. But we are here for the
principle that a test claimis a class action; and that
1183. 08 of your regulations is a very inportant
regul ati on because it protects the rights of all nenbers

of the class. And that neans any school district, any



ot her local agencies, any agency that may have a right
before this Commi ssion can step forward and substitute
thenmselves in a claimif the original test clainmant does
not wi sh to pursue that.

That's what's happened here, in our view,

clearly. And we think that it's wong at this point in

the process, and to our know edge, never having been done

before, to say, no, that cannot happen.

I will call Dr. Berg at the appropriate nmonment,
but I'mnot sure if that's at this point or whether we
should go on, sinply to discuss what actually was known
between '93 and '95. But | would like to add just one
other point: That fromour |ook at the records, there
isn't a reason to -- we credit Long Beach's assertion
that until after July 31, 1995, it reasonably believed
that maxi mum age limt included 3 to 5 and 18 to 21
After that, it was too late for themto file a
suppl enental cl ai m

And until that point, they had understood that
the Hayes court had remanded Ri verside and Santa Barbara;
and that when Riverside had age linit as part of its
claimng items, that was included.

CHAIR PORINI: Okay. M. Millender, do you
wi sh to nmake a statenent?

MR. MULLENDER:  No.

CHAIR PORINI: Al right. M. Stone, M. Suk?

MS. SUK: I'Il just make a brief statenent.

I think all of these argunents have been brought to you

before. This issue has been pending before this
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Commi ssion for several years now.

And | would just like to nake the point that
this case just does not deal with an abandonnment issue;
it also has to do with the fact that after the Hayes
deci sion on remand, this Commi ssion went through a
| engthy process -- a lengthy two-year process and put
toget her a procedural Statenent of Decision. And in that
St atenent of Decision, it was clear to everyone that in
order to participate in the special education proceeding,
there had to be -- claimants had to nmeet affirmative
requi renents. Riverside net that and other supplenenta
clai mants nmet those requirenents.

Santa Barbara did not. And, therefore, Santa
Bar bara cannot at this point try to revive its claimand
to claimthat their claimis still pending. Therefore,
we urge that the Comri ssion disnmiss this claim

If you have any other questions, | can actually
al so address the doctrine of |laches questions, if you
have specific questions about that.

CHAIR PORINI: Al right, nenbers?

M. Beltram ?

MEMBER BELTRAM : Madam Chair, 1'd like to
clarify something with staff.

Paul a, your recomendation -- one of your
comments is that such delay prejudiced the Conmi ssion.

Do you nean the Commi ssion or do you nean the Departnment
of Fi nance?

MS. HHGASHI: |'m going to defer to Pat.

MEMBER BELTRAM :  Ckay.

62



MS. HART JORGENSEN: We didn't say that that
occurred.

MEMBER BELTRAM :  No, |'m saying --

MS. HART JORGENSEN: What we're saying --

MEMBER BELTRAM : It says that's one of the
findings we shoul d make.

MA. HART JORGENSEN: And --

MEMBER BELTRAM : | thought that under
| aches --

MS. HART JORGENSEN: Well, the part --

MEMBER BELTRAM : -- that delay was one issue,
and the other issue is whether it prejudices the other
party.

MS. HART JORGENSEN: But the Commi ssion was the
one that made the notion. In fact, | have here, and
| ooked at Cal Jur, and it tal ks about withdrawal and it
says, "The failure to prosecute statutes focus on the
detrinent to the judicial systemas well as to the
def endant attendant upon the tardy litigation of a
claim"”

So in this case it was the Conmi ssion that
noved for the dismissal. Wile there was sone discussion
as to whether or not Finance had nmade that notion, it was
the Commission itself that made it. So | think you could
ook at it twofold. | think you can see, is there a
detrinment or would the Departnment of Finance be
prejudiced. W also need to | ook and see whether the
Conmmi ssi on woul d be prejudiced, since if there were an

action, since we brought the party, we would be the



defendant in a subsequent action

MEMBER BELTRAM : | get it. Thank you.

MR, STONE: May | speak to that, too, Madam
Chair?

CHAIR PORINI: Certainly.

MR, STONE: M. Mirray suggested that no party
had suffered any prejudice. But in the historica
context of this special education claim we would very
much di spute that. The Commi ssion, when it got the case
back from Hayes in a whole new posture with now a finding
that there was, indeed, a federal nmandate, it asked the
claimants to identify what parts of their broad specia
education claimthey wi shed to pursue, in light of this
court decision. And that's what the first years -- and
we'll recall this -- were about, was trying to identify
speci fic areas that they thought exceeded the federa
mandate. That's what the claimants were asked to do.

Ri verside identified, | forget, 17, 18, 19.
Santa Barbara identified none. And it was represented to
us and by the Commi ssion and by Riverside that they
weren't going to identify any; that they had ceased to
partici pate.

So the Conmission then had, fromthis broad,
"Everything in state special education is a mandate," it
had seen the claimreduced to the specific areas that had
been identified. And because Santa Barbara was no | onger
partici pati ng and because the claimhad been shrunk, if
you will, this drastically, the Comr ssion decided, at

great prejudice to the departnment, | would suggest, to



reopen the claimand permt other parties, if they
wanted, to point to additional parts of the state specia
education programthat they believed presented, even
under the Hayes federal finding of a nmandate, presented
sonme basis upon which they could recover subvention.

That never woul d have happened, | suggest, if the entire
Ri verside claimand the entire Santa Barbara cl ai m had
been noted by the parties, identified and supported by
briefing, to survive.

So the Conmission did all it could to distil
the claiminto surviving parts after Hayes, and the
parties did all they could. And, again, Santa Barbara
did nothing, decided not to pursue it, and they said so
in their own recent letter: W spent a certain amunt in
| egal fees and decided we woul d spend no nore. That's
their choice, but they have to |ive by the consequences
of that.

And then half a dozen -- eight, maybe,
suppl enental claimants did cone forward and expanded the
claimwith the right to go back to Santa Barbara's
begi nni ng cl ai mi ng period of October 1980. That,
obvi ously, prejudices the departnent because otherw se
the claimng limtation would not have applied. They
couldn't have gone back that far

So our right to have the clainms limted to the
year preceding their being filed was waived by the
Conmmi ssi on because of its interest in letting the entire
cl ass of school districts that were interested identify

what ever they thought existed within the specia



education framework as a basis for subvention after
Hayes.

So | would suggest we were prejudi ced because
our liability was very much increased by these
suppl enental clainms, and it was an extraordinary
procedure that the Conmi ssion followed. And it did so in
part because it recognized that Santa Barbara was no
| onger pursuing its claim

CHAIR PORINI: M. Steinmeier?

MEMBER STEI NMEI ER: M. Stone, what
docunentation will we have to support your contention
that Santa Barbara failed to respond? Wat was the --
you just said that the clainmnts were asked to identify
what they wanted to pursue, and Santa Barbara failed to
respond. Where would we find that in the docunentation?
Is there anything here to show us that that actually
occurred?

MR. STONE: Well, | cited it in one of our
recent briefs in a footnote. | cited the transcript in
whi ch both the Riverside representative, M. Craig Biddle
(phonetic), and the Long Beach representative, M. Alan
Tebbits (phonetic), testified before the Comm ssion,
believe, in 1996, that Santa Barbara had dropped out.

We now have Santa Barbara's letter, indicating
that after having expended a certain amobunt of attorneys
fees up to the superior court |level in Hayes, they
deci ded no longer to put any nore noney or effort into
it. And we have ny declaration, indicating that we were

told that by Commi ssion staff and by Riverside



representatives back in '93 and '94 and ' 95.

Riverside was literally winging its hands
saying, "Well, we're alone now. It doesn't seemfair to
us that we have to carry the whol e burden. W wi sh Santa

Bar bara were here," but they weren't. They had chosen
not to respond to the Comr ssion's requirenents.

MEMBER STEI NMEI ER: Yes, but in that sane
letter you just tal ked about, they also indicated that
they were handing their case onto Long Beach, though;
the recent communication with them

MR, STONE: Well, yes --

MEMBER STEINMEIER: But it's late. You're
saying it's after the fact?

MR, STONE: It's very late, yes.

MEMBER STEI NMEI ER: All right.

MR, STONE: Because they al so indicated they
were content to let Riverside carry the ball. And
Riverside did carry the ball. | nmean, it's not as if
they were surviving special education clains.

MEMBER STEI NMEIER:  Plenty of themto go
around.

CHAIR PORINI:  Ms. Higashi?

MS. HHGASHI: | have two late filings that |I'd
like to circulate to you since these witnesses are not
here at the table. One is a declaration from Santa
Barbara, and it's under penalty of perjury. And this
woul d then just be appended to the letter that was
previously filed by Santa Barbara.

The second declaration that | have is from
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Dr. Carol Berg fromthe Educati on Mandated Cost Network,
and this was al so recei ved yesterday.

MR, STONE: W, by the way, were not in receipt
of either of these, |I think. Certainly not the --

CHAIR PORINI: Do you want a copy?

MR, MJRRAY: To ny understandi ng, Madam
Chairman, is that M. Scribner called | believe about two
days ago, and asked that the Santa Barbara letter be
stated under penalty of perjury, and that's the reason
for the Santa Barbara decl aration.

MR. SCRIBNER: Yes, that's correct. | don't
know -- | think it, again, was nmore than two days. But
we noticed that it wasn't supported with a declaration,
and we felt it best that it would be.

CHAIR PORINI: Al right, let's take just a
nonment so nmenbers have an ability to take a | ook at these
decl arati ons.

MEMBER STEI NMEI ER:  Thank you.

(A few nonents were taken for the Comm ssion

Menbers to revi ew the new handouts.)

MS. McDONOUCGH:  Ms. Porini, | would like to be
recogni zed, when you're ready to commence.

CHAIR PORINI: Al right, it looks |ike nost of
the nmenbers have | ooked at the docunent.

Ms. McDonough?

MS. McDONOUGH: | wanted to just respond
briefly to sonething M. Stone said regarding the
Conmmi ssion basically after the remand spendi ng sone tine

reviewing the issues from'93 to '95, and then saying,



“"Al'l right, school districts, cone forward, if you w sh
to identify issues."

He, in part, characterized that as being
because Santa Barbara had dropped out or decided not to
pursue this matter. Qur understandi ng of that, as set
forward in Dr. Berg's declaration, was that the rea
i ssue was that because of |egal expenses and ot her
reasons, Riverside, for a period of tine, said it was
unwilling to do the briefing prior to '93; that it would
only pursue this matter from'93, forward, rather than
really | ooking at whether state | aw exceeded federal |aw
back to 1980. And because of that, the Conmi ssion,
that's our belief, decided to open this matter to
suppl enental claimants, to make sure that all matters
wer e handl ed.

The second point | want to nmention is that the
16, 17 or 18 issues, thereabouts, that Riverside did file
on, included the age limt category. And | just want to
repeat that based on ny |looking at the record and what
Long Beach has declared and stated in their docunents,

t hey reasonably believed that that covered this issue at
the tine.

Dr. Berg is also here with me to answer any
guestions that anyone on the Comn ssion has regardi ng her
decl aration. She was present in the '93 to '95 peri od,
whi ch neither M. Millender or M. Miurray or | were not
there.

MR, STONE: If | may interject one point; the

i ssue about what notivated the Conmi ssion to open the
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matter to supplenmental claimants is easily resol ved by

| ooki ng at the Conmi ssion's own order. And Ms. MDonough
is right in the sense that one of the grounds is that
Riverside had willingly limted its recovery period. So
claimants were willing to repeat Riverside's identified
subject matters but seek to establish themfor the entire
cl ai mi ng period.

But the other part is that the suppl enmenta
claimants were free to nanme any other special education
subj ect as a new area, and that coincides exactly with
what | nentioned earlier.

CHAIR PORINI: Al right, Pat, did you have a
conment ?

MS. HART JORGENSEN: Well, | just wanted to
poi nt out, | can see where the confusion took place at
the hearing regardi ng Santa Barbara.

I have the transcript here that M. Stone
referred to, but he did not include. It's fromthe
heari ng of Thursday, Septenber 26th, 1996:

"M. Richardson: Did Santa Barbara not provide
any new conparative analysis on any of these issues
because they nade the assunption that their origina
informati on was still going to be used as a basis for the
cl ai n®?

"M. Biddle: Santa Barbara dropped out of the
proceedi ng.

"M . Richardson: Right, okay.

"M . Tebbits: Santa Barbara hasn't been here

for several -- yeah, | think they just -- what's the
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right word here -- lost interest.

"M. Richardson: OCkay, that's fair.

"M . Tebbits: Fromthe nmany years | -- and |
can't speak for Santa Barbara --

"Menber Richardson: Are you representing who
M. Tebbits? |'msorry.

"M . Tebbits: Long Beach Unified School
District."

So in the transcript, it does -- it's
M. Biddle who indicated that -- he used the word Santa
Bar bara had dropped out of the proceeding, but | don't
believe that he was representing Santa Barbara.

VICE CHAIR SHERWOOD: 1'd like to coment on
t hat .

CHAIR PORINI: M. Sherwood?

VICE CHAIR SHERWOOD: |'Il just establish here
through this process, it was ny belief that Santa Barbara
had basically dropped out of the process. But also --
and | believe what M. Stone has indicated is correct in
the belief at that time. And | think we did attenpt to
go the extra mle by opening up the claimto go back to
1980. And | think we tried to be npst cooperative with
everyone involved at that tine.

Therefore, my synpathies have not been with
Long Beach. And, quite frankly, they haven't been with
Santa Barbara, either. But strictly looking at this, and
| ooking at what | see in witing and through the
transcripts and in the | egal docunents and where we're at

today, | don't see where Santa Barbara, itself, was
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t horoughly and properly notified of what the situation
was at the tinme. | don't see that in witing.

|'ve heard conversations back and forth, but I
don't see it here in witing.

Al ?

CHAIR PORINI: M. Beltram ?

MEMBER BELTRAM : M. Sherwood, what if this
was 50 years after? And --

MEMBER STEI NMEI ER:  They'd still be here.

CHAIR PORINI: We'd all be |Iong gone.

MEMBER BELTRAM : And Santa Barbara -- you
woul d think that soneone in Santa Barbara woul d say,
"I wonder what's happening to this?"

O maybe 1'd call Dr. Berg and ask her what's
happened, or 1'd call my cohorts in Long Beach

But just to say, "W thought this was being
handl ed," and that's it. [|I'ma little concerned about
t hat .

CHAIR PORINI: Let's take Santa Barbara first
and then Ms. Berg.

MR, MJRRAY: Thank you. Everybody talks, from
t he Departnent of Finance, about how other people said,
"Well, | guess Santa Barbara dropped out. | guess Santa
Barbara lost interest in the claim" None of those
peopl e represented Santa Barbara. And as M. Sherwood
has said, Santa Barbara was never contacted to see if it
agreed with all of this kibitzing by other people to the
effect that Santa Barbara |ost interest, abandoned,

dropped out.
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VI CE CHAI R SHERWOOD: May | just interrupt
there one second? |'ve indicated, | haven't seen
anything in witing that would indicate that.

MR. MURRAY: Nor have |.

And Santa Barbara's letter, which was sent to
the Commi ssion on March 28th, it says, "Santa Barbara was
never advised that it was necessary for Santa Barbara or
any other district to do anything further to obtain a
decision on the Santa Barbara claim The Santa Barbara

claimis the one that was renmanded by the Hayes case for

deci sion."

These other clains that the departnent says,
"Well, we were prejudi ced because you open it up to other
clains." Santa Barbara didn't say, "Open it up to other
clains." Santa Barbara just said, "Do what the Hayes

case ordered. Decide our claim"

There's no -- there's not the slightest hint of
any prejudice, any |lost evidence, any new liability by
t he Departnent of Finance, any |ost w tnesses or
anything. There's never been a single scintilla of a
notion that the Departnment of Finance has been
prej udi ced.

So M. Sherwood is absolutely correct. And if
the Commission is influenced at all by its own regul ation
whi ch says you nust notify other districts and give them
an opportunity to take over before sonebody can wi thdraw
aclaim if you're influenced at all about that,
regarding this so-called abandonnent, you shoul d refuse

to dismiss this case
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MEMBER BELTRAM : M. Miurray --

CHAIR PORINI : Yes, M. Beltram.

MEMBER BELTRAM :  You indicate that Santa
Bar bara said, "Resolve this case now, it's been renmanded
back by the court." Wen did Santa Barbara cone before
us to say that?

MS. BERG  Santa Barbara never came before --

CHAIR PORINI: M. Berg?

MS. BERG |'m sorry.

MEMBER BELTRAM : | was just told that Santa
Barbara -- didn't you just say that, M. Mirray?

MR, MJRRAY: Yes, sir. For ten years -- for
ten years before the Hayes remand, Santa Barbara appeared
twice in the Board of Control and twice in the superior
courts --

MS. BERG  That's right

MR, MJRRAY: -- and spent, as it indicates,

23, 000-plus dollars on doing all that. And we hear the
Department of Finance saying, "Well, you can't run out
of noney. It's just too bad if you run out of nobney.
You have to get off the train then, if you run out of
nmoney. "

Why woul dn't the Conmmi ssion say, "Look, Santa
Bar bara hasn't done anything here. Does anybody want to
take over their clain?" This belongs not only to Santa
Barbara; it belongs to the whol e thousand or nmore schoo
districts in this state.

So ny answer, sir, is that Santa Barbara did

litigate this thing actively, and for a period of ten
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years. And then it got the Hayes case, where the
Hayes -- where the Court of Appeals says to the
Commi ssion, "Decide this case."

And | believe that Santa Barbara would be
reasonabl e in assum ng that the Conmm ssion then would
decide this case.

MEMBER BELTRAM : In their absence?

MR. MURRAY: | n absence -- there's no
i ndi cati on anywhere, there's no rule, no principle of |aw
that says Santa Barbara even has to do anything nore,
other than file its claimand litigate it for ten years.
What is Santa Barbara supposed to do? Appear --

MEMBER BELTRAM :  Well, they could cone to a
nmeeting. That would be wonderful. Make sure they exist.

CHAIR PORINI: M. Berg?

MS. BERG If | may, Madam Chairman? There are
only three of us in this roomwho go back at least to
'93, and that's M. Sherwood, M. Stone and myself.

Santa Barbara has, in fact, changed entirely
every person in their adm nistrative unit. As a matter
of fact, when | became involved full-tine in 1994, the
| ast vestige, in ternms of adm nistrative personnel at
Santa Barbara, did, in fact, call us. She was the CFO
for Santa Barbara, indicating to us that she was of the
hope that just because nobody left in Santa Barbara had
the know edge of this case, that, in fact, they stil
were an active part in the class action.

I, naively perhaps, assured themthat that

was, in fact, the case. To ny face, to ny ear, no one
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in Santa Barbara ever indicated any interest in
wi t hdrawing. They felt a vested interest for having been
there the first 13 years.

CHAIR PORINI: Any other questions?

M. Foul kes?

MEMBER FOULKES: Thank you. Fol | ow up
guestions to Ms. Berg.

And this is a 20-year-old case and, obviously,
as you' ve stated, you've been nore famliar with it than
nost fol ks here. Do you feel that during this 20-year
period, at |least as far as you're aware, there has been
any unnecessary del ay caused by the Conmm ssion or
Commi ssion staff on this case?

MS. BERG Not particularly to Santa Barbara

As you will recall, the Hayes case remanded
back here in, | believe, '93, and we didn't start
heari ngs before this Conmi ssion until | believe early --

late '95 or early '96.

MEMBER FOULKES: Right. But as of this case,
you don't feel that there has been any unnecessary del ay
by either the Commi ssion or Comr ssion staff?

MS. BERG No, | thought things were proceeding
as normal .

MEMBER FOULKES: Now, again --

CHAIR PORINI: Could you define that?

MS. BERG Well, you have to admit, once we
started a hearing, this thing has noved al ong.

MEMBER FOULKES: Now, on the -- obviously, the

ef ficiency of the Conmm ssion being very inportant to you,
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do you believe that this case has been pushed as
effectively and expediently by Santa Barbara, as you
woul d expect fromthe |ocal governnents?

MS. BERG. From a nenber of the class action
portion of it, yes, | do.

MEMBER FOULKES: Okay. And do you believe that
if we do follow staff's reconmendation, that it wll,
because of the additional workload on the Conmi ssion
per haps del ay ot her cases that are pending before the
Commi ssi on?

MS. BERG | have no know edge of that
M. Foul kes. | can't respond properly.

MEMBER FOULKES: Okay. Well, again, | think
it's inmportant because these cases are -- each one is
i mportant and each one has its own issues that need to be
| ooked at. However, as you know, there have been a | ot
of representations lately that the Comrission itself is
not follow ng these things judiciously, is not taking
its -- doing its proper work to take care of these cases.
And | think this is a perfect exanple of sonething where
the del ay has been on the part of the claimants,
significantly and throughout the record.

Now, the question of whether |aches, | think
agree with M. Sherwood that it nmay not arise to that;
but I do think that we have to recognize that it's cases
like this, with significant delay on the part of the
claimants, that not only cause this case to be del ayed,
but al so are going to cause workload in other cases to be

delayed. And | think it's inportant that we recognize



t hat because as in discussions that we're going to have

| ater on today, that it is all related init, and it's
certainly not -- at |east especially in this case -- |
don't think any fault of the Commi ssion or Conmi ssion
staff, that we're at the point we're in now and having to
| ook at a case that's, you know, 20 years old and kind of
continues |ife anew.

CHAIR PORINI:  Yes?

MR, MJRRAY: |'Ill be very brief.

Wth all due respect, M. Foul kes, | believe
that what the Conmi ssion should have done, is follow the
Hayes mandate and deci ded the case. That was in 1992. |
t hi nk the Conmi ssion should have pronptly proceeded to do
what the Hayes case said, and that is hear and decide
this case.

If they were not going to do that, | think they
shoul d have provided an opportunity for other schoo
districts -- an invitation to take over the case before
dismissing it. That's the mninmumthat due process
requires: An opportunity to take over the case as the
Commi ssion's regul ations require in the case of a
wi t hdr awal .

VI CE CHAI R SHERWOOD: Madam Chair, may | nake a

noti on?

CHAIR PORINI: | just want to get one comment
in, and then | will certainly entertain a notion

I would just like to say that |I'm not an
attorney. | know we have a room full of attorneys here

but | think the courts actually have a termfor a claim
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like this, and I think they call it "stale."

In my mind, it just barely passes the "giggle"
test. And the only reason that it does, frankly, is
because of our own regulations. And | want to be clear
to the room as we have at a previous hearing, and to
make it very public that the Commi ssion intends to take a
very serious |ook through its own regul ati on package at
maki ng a change that will not allow a claimthat clearly
appears to be stale, to sit for 20 years.

I think this Comr ssion, as Ms. Berg has said,
is trying to expedite its work, is trying to work on
things in atinely manner. And we want to nmake sure that
we have all the tools to do that.

M. Sherwood?

VI CE CHAI R SHERWOOD: Thank you.

MEMBER STEI NMEI ER:  Can | say sonething before
he makes his notion, which might actually help hinf

One thing.

CHAIR PORINI: Please, Ms. Steinmeier?

MEMBER STEINMEIER: | agree with M. Sherwood
that really maybe this is on a technicality; but based on
our rules, we have not done what we needed to do to make
sure we got rid of stale cases. This is the Comm ssion's
responsibility. So maybe it's a technicality, but we do
have to accept our part in this.

And | believe, even though naybe it is rather
tardy, that the claimants really have tried to follow our
rules. Therefore, | think I'mgoing to support what

M. Sherwood's going to say in a mnute.
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VI CE CHAI R SHERWOOD: Now, you may be getting
ahead of yourself.

MEMBER STEI NMEI ER: | know, could be. GCo
ahead, M. Sherwood. You're on.

CHAIR PORINI: Al right, you're recognized,
M . Sherwood.

VICE CHAI R SHERWOCD: Well, 1'd like to nmove
for a dismissal of the Santa Barbara claim other than
that portion related to special education, ages 3 to 5
and 18 to 21.

MEMBER STEI NMEI ER: Second.

CHAIR PORINI: Al right, we have a notion and
a second.

Ms. Higashi ?

M5. HIGASHI: For clarification, we're
referring to Educati on Code 560267?

VI CE CHAI R SHERWOOD:  You have it nenorized
very well, yes.

MS. HI GASHI: Yes, unfortunately.

VI CE CHAI R SHERWOOD: Yes, that's the code.
That is it.

CHAIR PORINI: W have a notion and a second.

Any further discussion?

All right, hearing none, nay we have roll call?

M5. HIGASHI: M. Beltram ?

MEMBER BELTRAM :  Yes.

MS. HIGASH : M. Foul kes?

MEMBER FOULKES: Aye.

M5. H GASH : Ms. CGomes?



MEMBER GOMES: Aye.

M5. HHGASHI : M. Lazar?

MEMBER LAZAR: Abst ain.

MS. HIGASHI : M. Sherwood?

MEMBER SHERWOOD:  Aye.

MS5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

M5. HIGASHI: Ms. Porini?

CHAI R PORI NI :  Aye.

MS. HIGASHI: The notion carries.

MS. BERG  Thank you very rmuch.

MEMBER FOULKES: And Ms. Porini, before we go
to the next item--

CHAIR PORINI : Yes, M. Foul kes?

MEMBER FOULKES: Because, again, | was just
noticing as we skipped past Itemb5, that it was on the
consent cal endar, and | wanted to clarify that -- without
bringing the itemup again -- is that we are opposed to
that item and | want to be recorded as such.

MS. HHGASHI: | will record you as a "no" vote.

CHAIR PORINI: Al right, thank you.

MS. HIGASHI: This brings us to Item 7. Since
the Commission just on Item 6 disnm ssed the withdrawn
portions of the Santa Barbara test claim staff
recommends that the Commi ssion should deny the appeal
filed by the Departnment of Finance of my action to
consolidate the portion of the test claimthat renmins
with the special education test claimpreviously filed by

the Long Beach Unified School District.



This action would allow the consolidation to
stand and permit the adm nistrative |aw judge fromthe
O fice of Adm nistrative Hearings to close the
admi ni strative record and prepare a proposed statenent of
deci sion for consideration by the Conmm ssion. The
pri mary change woul d be the rei nbursement period for the
Long Beach test claimwould then begin in 1980 instead of
1985, if the Conmission were to approve that test claim

So fromthe perspective of staff, we
recommend -- | reconmend, certainly -- that the
Commi ssi on deny the appeal. This will mnimze staff
work on this claim

CHAIR PORINI: Al right. Does anyone at the
table wish to nmake further comment? M. Stone?

MR, STONE: Well, this nay be nore related to
the previous item and | understand it's water under the
bri dge, but there are semantical issues with regard to
the Hayes case that | did want to address.

M. Mirray says that the Court of Appeal in
Hayes directed the Comm ssion to resolve the Santa
Barbara. "Resolve" doesn't nean grant. "Resolve" neans
consi der on remand. And the Conmission has done so. The
Commi ssi on asked the parties what remained of it, and the
parties told you. And you are in the process of
resolving the Santa Barbara claim You've already
deternmined that it wasn't part of that matter that goes
back to 1980, and you've refused to reconsider that.
That's resolution. It doesn't nean that every item of

the claim as it existed in 1980, has to be considered on
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its merits, regardless of whether the parties have
supported it.

Secondly, the evidence that you have with
respect to Santa Barbara's understandi ngs and notives,
there's a fairly wide spectrumof it. And | would just
poi nt out that those who have given testinony, including
Dr. Berg today, have said, anpng their statenents, that
Santa Barbara thought that a test claim-- that in a test
claimlike special education, it's sufficient for one
test claimant to proceed; and that Santa Barbara no
| onger had an obligation or duty to put forward any noney
or to send representatives. That, too, is consistent
with the Commi ssion's understandi ng and what the
Commi ssi on has done.

Riverside is the surviving test claimnt. It
did carry the ball. It identified the areas that the
Conmmi ssion was required to consider on the nerits, and
t he Conmi ssion has done so. So it's not at al
i nconsi stent with what the Conmi ssion has done.

CHAIR PORINI: Al right, M. Mrray?

MR, MJRRAY: This just sounds |ike a
re-argunent of the last issue. | don't have anything
further to add. W agree with the staff's recommendati on
that the appeal should be deni ed.

CHAIR PORINI: Al right, nenbers, any
guestions, comments, notions?

MEMBER STEINMEIER: | nove to deny the appeal

VI CE CHAI R SHERWOCD:  Second.

CHAIR PORI NI : Discussion?



Al right, we have a notion and a second.

Pl ease call roll

MS5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER:  Aye

M5. HIGASHI: M. Beltram ?

MEMBER BELTRAM :  Yes.

MS. HIGASH : M. Foul kes?

MEMBER FOULKES: Aye

MS. HI GASHI : Ms. CGones?

MEMBER GOMES:  Yes.

M5. HHGASHI : M. Lazar?

MEMBER LAZAR: Aye

MS. HIGASHI : M. Sherwood?

MEMBER SHERWOOD: Aye

M5. HIGASHI: Ms. Porini?

CHAIR PORINI: Aye

Al right.

MS. HHGASHI: Item 8 has al ready been adopt ed.

CHAIR PORINI: For our reporter, do you need to
take a break?

THE COURT REPORTER: No, |'mfine. Thank you.

MS. HHGASHI: Item 9 is postponed.

This brings us to Item 10, which is my report.

So if you flip way to the back of your binder
you'll find Item10. Item 10 includes our workl oad
report. And nost significant for us is that we have one
new test claim And we've received 40 incorrect
reduction clainms but 39 of themare on one particul ar

mandate, the "Certification of Teacher Evaluator's



Denonstrated Conpetence.” And that's just something we
wanted to note for the record.

Next nmonth, the Commission will be hearing the
Proposed Paraneters and Cui delines on the "Specia
Education" test claim And we would like to set it as
the first order of business right at 9:30. And the
parties to that claimare available at that tinme. So
just wanted to confirmthat with all of you.

CHAIR PORINI: And all of the parties know that
it will be a special order?

M5. HHGASHI: It will be the first order of
busi ness, yes.

CHAI R PORI NI :  Okay.

MS. HIGASHI: The Assenbly Budget Subcomittee
nunber four approved the Comm ssion's budget this week
so we have been approved by both houses. So we are
| ooking forward to increases in our staffing.

MEMBER FOULKES: And no issues in conference?

MS. HIGASHI: No issues in conference.

The Local Clains Bill is still sitting -- we're
waiting to finish up our statewi de cost estinmates and to
receive the deficiency report fromthe State Controller's
office. After all of those are in, then the fina
amendnments will be made, and then the bill will be noved.

On the legislative front, there are two bills,
as you know, that would inpact the operations of the
Conmmi ssion. Yesterday Assenbly Bill 2624 was set for
hearing, and |I understand it was approved.

And M. Foul kes may have nore to add. |



believe he was there. W were having neetings at the

of fice.
MEMBER FOULKES: Yes, as a matter of fact.
MEMBER STEI NMEI ER:  You' re defendi ng yoursel f,
M . Foul kes.

MEMBER FOULKES: And one thing, the reason
wanted to bring these issues up and talk to the
Commi ssion about this is, |'ve talked to Paul a about what
this Comm ssion has done on |l egislation in the past; but
especially this year, and |I've seen it over the past two
years fromthe | egislative side, which is ny other hat,
is that of the 52 or whatever boards that we sit on, this
is the one that takes the |east active role in
| egi sl ati on and has significant |egislation that affects
it. And if we |ook at, you know, sone of the scope and
duties of the Executive Director part of it, the big part
of it is legislation.

And what we found is that there's a | arge,
enpty chair, | think, that our office is there talking
about the Controller issues. But, frankly, | don't fee
that | amthe appropriate person to be tal king on behal f
of the Conmi ssion, but |I'mput in that position because
I"'mthe only person there and | amsitting here for the
Control ler and the Conmission. And | think it would be
hel pful for us to do analyses of these bills that affect
us, to discuss them here; you know, cone up with
positions, should we choose to do that; but also to have
Paul a there, you know, to talk about factual things.

Because what we found is that there are great



di screpanci es of fact about what the Commr ssion does.
And rather than -- and again, | don't feel it's proper
for our office to be either pointing those out or making
representations with people who are believing --
| egi slators are believing are com ng fromthe Comm ssion
And we keep trying to explain, though, this is this
of fice that does this piece, and then there's the
Conmmi ssion. But they're not keying into that, so
woul d - -
MEMBER LAZAR: \What has been the precedent of
the Commission in the past on sonmething like this?
CHAIR PORI NI : Paul a?
MS. HHGASHI: It's ny understanding that
previ ously the Conm ssion has not taken formal positions
on legislation, mainly because of the conposition of its
menber shi p, that each office hol der or each departnent
may be taking their own positions or recomendi ng
positions to the Governor. That's why they haven't taken
positions. But since |'ve been here, | don't think we've
even been asked to come over to testify on bills.
Occasionally, comrittee consultants night cal
and ask technical questions about the Comm ssion's
operations. On the bills pending this year, we've
recei ved no such inquiries.
MEMBER LAZAR: Wbuld it conprom se you if
menbers of this Commi ssion appeared and testified or
st at ed opi ni ons?
MS. HHGASHI: | think that's, you know, an

i ssue for the Conm ssion to consider



CHAIR PORINI:  You know, | will tell you that,
frankly, the Departnment of Finance, in all of the boards
and comi ssions that it sits on, abstains fromtaking any
position on bills, because we do have kind of the
next-to-final say, in that we do an enrolled bill report
to the Governor.

So | think it would be very conprom sing for us
to take a position here and then do an enrolled bil
report. So |, frankly, would prefer that we remain in
this position, where we're not actively pursuing
| egislation, taking a role before the Legislature.

MEMBER BELTRAM : But that doesn't preclude
i ndi vi dual nenbers, Madam Chair, does it?

CHAIR PORINI: No, it certainly doesn't. But |
don't think that you can represent the Comn ssion
wi thout a vote of the Commission. And |I'mjust saying,
as one nenber, | would not be able to vote on any
| egi sl ation.

MEMBER STEI NMEI ER: You' d have to abstain from
that, so that it would not be --

MEMBER BELTRAM : M. Foul kes is answering
gquesti ons about the Conmi ssion when you're there, and you
have to be there and --

MEMBER FOULKES: Well, and part of it, | guess,
it's two-tier. And | understand the chair's concerns on
positions. But, for exanple, we -- | think it's to be
our due diligence to at |east analyze bills to know the
effects. Because, frankly, you know, | don't know the

effects that these bills have on the Conm ssion, as a



Conmi ssion. | nean, | know how it affects our office.

But without an analysis -- internal analysis,
you know, | think that it's inportant for us to know what
may |ie ahead of us because, again, sone of these are
directly affecting Comm ssion nenbers. And so | think
that would be hel pful to have that done at |east and
di scussi on of what those effects are, regardless of
whet her we take a position.

And t he other question would be, | guess since
it, at least from ny understandi ng of the normal duties
that the executive director would be sonebody that would
be appropriate to at least testify on how the Comm ssion
operates and what it does and doesn't do. For exanple,
guestions have conme up in conmttees on backl og, on what
part of the delay is the Comm ssion's fault, et cetera.
And | think it would be hel pful for us to have sonebody
there, even in a neutral capacity, just to represent us,
and say, "Well, this is -- these are the facts. This is
what we do. This is how we operate," et cetera. Because
again, | -- questions have been asked to nme about that,
and | don't have the expertise or know edge to really
answer those. And, again, | think -- and | didn't want
to, you know, nake any requests of Paula wthout talKking
to the Conmission first because | think it would have to
be a policy decision of this body.

MEMBER GOMES: | agree with you that,
obviously, if there's facts that are being m srepresented
or not understood properly, then, you know, that's how

| egi sl ati on gets decided and is passed through



However, on the other hand, working for the
Governor's O fice of Planning and Research, we do
enrolled bill reports, as well. And a lot of tinmes, I'm
asked to do them personally. So it's a conflict, | would
say, to be representing the Comm ssion in that respect.
However, | agree with what you're sayi ng about sonmebody
who can represent themon factual issues, not necessarily
a stance that the Commr ssion would be taking on proposed
| egi slation. Just ny thoughts.

CHAIR PORINI: Ms. Steinneier?

MEMBER STEI NMEI ER: | appreciate that. And
understand this is probably the reason why we have never,
as a Conmi ssion, taken a position on bills. At the sane
time, allowi ng the process to go ahead without any either
techni cal assistance from-- except upon request -- or
not having an analysis, so other individual conm ssioners
who might want to go testify, not on behalf of the
Conmmi ssi on but just representing thensel ves, we don't
knowit, if we don't see the analysis. They just tell us
there's a bill nunmber and we have to go do it ourselves.
It's not going to happen.

So to follow up with what M. Foul kes said, |
would Iike to see analyses on bills that are going to
affect the Commission. | also would like, |I think --
let's see if we can get a mpjority of us to agree -- that
Paul a or Pat, sonmeone should represent the Commi ssion
when those bills are being heard; so if there are
techni cal questions, that they can answer how this would

af fect the Conm ssion, how does the Conm ssion operate,



is this something that -- not without taking a position
I don't want themto take a position for us because we're
not going to do it.

Does that sound reasonabl e?

CHAIR PORINI: Wy don't we ask the staff to
come back with a listing of the bills that inpact the
Commi ssi on and a proposal as to what you can prepare?

MS. HI GASHI : Okay.

MEMBER BELTRAM : These two bills?

MEMBER STEI NMEI ER: These two that we know

M5. HHGASHI: So far it's these two bills.

MEMBER STEI NMEI ER: There have been others in
t he past, though.

CHAI R PORINI:  Yes.

MEMBER BELTRAM :  Yes, but not many.

MS. HHGASHI: No, in the past, we have limted
our participation to the various -- the neetings that
have been convened by the various sponsors of
| egi slation, enacted in a technical capacity, in
responding to what -- how we read a particul ar sentence.
And if it did what they thought they wanted to do, we
have not taken any positions in any of those neetings,
but we have just been there as technical experts.

And like | say, in the past, there have been
| ocal governnment conmittee consultants who have call ed
and asked technical questions. And we have -- |'ve
certainly responded to their technical questions.

I've faxed copies of court decisions, sent copies of

Commi ssi on determ nati ons and responded.
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But surrounding these two bills, we've not
received any inquiries.

And | haven't been proactive about calling to
say |'m avail able here to answer questions.

CHAIR PORINI : VWhat's the desire of the
menber s?

MEMBER BELTRAM :  Well, a specific item for
i nstance, Madam Chair, is a proposal that we have added a
menber who would be an alternate for either M. Lazar
or the school representative, Ms. Steinneier, and who
woul d sit through all the neetings, personally, just
from-- since | don't get -- the public nmenber doesn't
get that -- | don't know that that's particularly good
government to have alternates sitting and being paid to
sit. | nean, that kind of thing.

But, you know, those are -- | suppose, can be
touchy. Joann may not agree or John may not agree.

MEMBER STEINMEIER: | agree with you. | don't
want them either.

MEMBER BELTRAM : But | don't know how you can
comment on that, and that's really not.

MEMBER STEI NMEI ER:  That's the probl em

MS. HIGASHI: That's the problem because the
ot her --

MEMBER BELTRAM : And the cost factor

MS. HIGASHI: Right. And the other question
that has conme up is, you know, what does staff think of
the proposals to change the duties of the staff -- the

chief counsel to the Commi ssion. And that's not a
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question that's appropriate for staff to really respond
to.

VI CE CHAI R SHERWOOD: |'m not sure we're being
asked to respond to these questions, either

MS. HIGASHI : W have been, by the clai mants.

VI CE CHAI R SHERWOOD: By the clai mants?

MS. H GASHI: Yes.

VICE CHAIR SHERWOOD: |'mnot sure that if the
Legi sl ature al so understands that, they probably would
[ ook at that issue.

MS. HIGASHI: And since Assenbly Menber Cox was
a nmenber of the Commission, it may be, too, that other
menbers have deferred to hi mbecause he's had persona
experience here. |'msure that's also a consideration.

CHAIR PORINI:  Well, | think, is it the desire
of menbers to see anal yses of the bills?

Then why don't we ask you to prepare that and
bring it back to the nenbers?

MS. HI GASHI: Okay.

CHAIR PORINI: Al right.

MS. HHGASHI: All right. W can do that.

CHAIR PORINI: The next itenf

MS. HIGASHI: The next itemis rul emaking, just
an update. We did have a workshop | ast nonth, and we
received a lot of input. And Conmission staff is
reviewing it. And once the public comment period closes,
we will probably be bringing back nodifications to those
ori gi nal proposals.

The Comm ssion's Wb site has a new | ook now.



And if you have had an occasion to go on the Wb, you may

want to stop and take a look at it.

MEMBER BELTRAM : |s that a standardized --

M5. HHGASHI: It's one of the --

MEMBER BELTRAM : -- that they have for al
state --

MS. HIGASHI: Yes, it's one of the approved
| ooks.

MEMBER BELTRAM : | see.

MS. HIGASHI: To bring sone consi stency.

MEMBER STEINMEIER:  No creativity allowed, huh?

MEMBER FOULKES: And if | may, Madam Chair, on
the Web site issue --

CHAI R PORINI:  Yes.

MEMBER FOULKES: -- | had talked to the
Executive Director -- again, this is a very nminor thing
but | thought I'd bring it up -- that there are no bios
or pictures of the Menmbers of the Conmm ssion. And one
suggesti on was either doing that -- because nost of the
commi ssions that we sit on have that -- or hyperlink them
to the honepages of the folks who -- | nean, at |east,
for the -- instead of having to put a separate bio on
there, but for the menbers who don't have that, to have
sorme i nformation about them or connecting themto the
Treasurer's page or the Governor's page, or the Director
of Finance. | mean, it's just a thought.

CHAIR PORINI: So, staff, you'll --

MS. HIGASHI: W are open to that, yes. And

that's an easy fix to make. And then for those --



MEMBER BELTRAM :  Pictures?

MS. HIGASHI: And we just received --

MEMBER STEI NMEI ER:  Approved by the nenbers.

MS. HIGASHI: W just received M. Lazar's
bio so we can prepare his as well. O the city, doesn't
it --

MEMBER STEI NMEI ER:  You may need to have
updat es of our bios, Paula.

MEMBER LAZAR: Unfortunately, we don't do that
at the city.

MEMBER STEI NMEI ER: Sone our bios are so old,
Paul a, you may need to update them

MS. HIGASHI: Yes, we wll.

CHAIR PORINI:  Well, why don't we help staff
out here? We'I|Il have Paula fax whatever she has to
menbers.

MS. HI GASHI: Because | know there is a bio for
the Director of Finance on the Web page. | know there's
certainly one on the State Treasurer's Wb page. W've
certainly seen the Controller's Wb page. And it's
really the other appointee nmenbers we don't have.

CHAIR PORINI: Al right.

M5. HHGASHI: It is true the Conmission is
nmovi ng. There are boxes everywhere. And don't ask us to
go back and find anything because it's probably being
boxed up, if it hasn't already been so. The novers will
actually start packing up our office at 4:00 o'clock
tomorrow. Qur conputers should go down around ni dday, so

we can start packaging all of our materials for
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di sconnecti on.

CHAIR PORINI: Al right, and you' ve sent out a
notice to --

MS. HI GASHI: We've sent out notices to our
i nterested-persons nailing list. | put ny new business
card on the agenda table. All of our staff has their new
busi ness cards.

MEMBER STEI NMEI ER:  Are we getting new cards?

MS. HI GASHI: And over the weekend, the
tel ephones will be installed. W are all keeping our
fingers crossed it will all be perfect.

MEMBER STEI NMEI ER: She has one.

CHAIR PORINI: Al right.

MS. HHGASHI: |If the phone rings a long tinme on
Monday, it may be due to the nove and the fact we're
unpacki ng boxes and still trying to renenber where
everything is.

CHAIR PORINI: Al right, so we'll all be
patient. And if it doesn't answer on Tuesday, we'll send
the carrier pigeon.

MS. HHGASHI: O else you can try e-mail. And
our e-mail address will be "first name," dot, "last nanme"
@sm cal gov.

MEMBER BELTRAM : Say that again, first nane --

MS. HIGASHI: So that should work.

And next nmonth's agenda will include, as |'ve
al ready said, "Special Education." W will also hear
review of claimng instructions, the itemthat was

postponed this nonth. W should have a statew de cost



estimate on the "Crim nal Background Checks" mandate.
And we al so have proposed anendnents to paraneters and

gui delines for "School Bus Safety, | and Il," and "Not
Quilty by Reason of Insanity."

We al so have a hearing on the "Gann Limt
Cal cul ati on" test claim and we also have an incorrect
reduction claimon "School Crinme Statistics and
Val i dation Reporting." And that will be a consolidated
hearing for all of the claimnts who have filed on that
parti cul ar mandat e.

We' Il have proposed statenents of decisions to
bring back to you for your actions taken today. And that
shoul d be a full enough norning, | suspect.

We've al so given you, in the ED report, what we
expect the June and July hearings to | ook |ike.

Camille Shelton, our staff counsel, wll be
returni ng next week; and so we believe that by the tine
she starts up, we will be looking at itens for the June
hearing, that would be itens that she will return to.

So our suggestion is that you plan on a ful
nmorning in June and in July, and nmaybe a little bit
after. And we won't know until after the drafts are
i ssued and we receive conments back as to how
controversial the items will be.

Are there any questions?

CHAIR PORINI: Questions or comrents?

MEMBER STEI NMEI ER: Good | uck on the nove

MS. HI GASHI: Thank you.

MEMBER STEI NMEI ER:  Don't | ose anything.



MS. HIGASHI: This brings us finally to
Iltem11. And I'd like for Shirley Opie to present this
item She's our assistant executive director. And she's
| argely been responsible for all of the incorrect
reduction cl ai m wor kl oad.

MS. OPIE: Good norning.

CHAIR PORI NI :  Good norning.

MS. OPIE: Local agencies and school districts
have filed 368 incorrect reduction clainms disputing the
State Controller's adjustnments to their reinbursenent
clainms filed under the Open Meetings Act nmandate.

The San Di ego Unified School District filed the
first incorrect reduction claimw th the Conmission. In
Sept enber 1999, the Conmi ssion heard the San Di ego
i ncorrect reduction claimand concluded that the
nm nut es- per - page standard the Controller used in
reviewi ng the rei nbursenent clains was arbitrarily
devel oped, and that the Controller's application of this
standard resulted in an incorrect reduction of the
San Di ego rei nbursement claim

Based on the Conmi ssion's decision on
San Diego's incorrect reduction claim the Controller
began notifying claimnts who had filed Open Meetings Act
incorrect reduction claims that they will issue warrants
for reductions nmade based on the per-page standard upon
recei pt of an appropriation. Accordingly, there is no
| onger a disputed matter for determ nation by the
Conmmi ssi on on many of these incorrect reduction clains.

Therefore, staff reconmends that the Conmm ssion



adopt the proposed resol ution which directs the Executive
Director to close the file on each incorrect reduction

cl ai munder the Open Meetings Act nmandate for each

cl ai mant who does not dispute the amount the Controller
has agreed to pay and to send thema copy of this
resolution, and set any remaining disputed incorrect --
wel |, any disputed incorrect reduction clains filed on
this mandate for Commi ssion hearing and deci sion and

det ermi nati on.

Yesterday staff net with severa
representatives of cities, counties and school districts,
and there was general agreenent regarding the resol ution.

CHAIR PORINI: Al right, any questions or
coments from menbers?

MEMBER BELTRAM : Just be certain that Santa
Bar bara gets a notice.

MEMBER STEINMEI ER: I n case they get an Open
Meeti ngs Act notice --

MS. HHGASHI: | won't |eave anybody out.

CHAIR PORINI: | don't think we wll.

Al right, may | have a notion?

MEMBER BELTRAM : So noved, Madam Chair

VI CE CHAI R SHERWOCD:  Second.

CHAIR PORINI: W have a notion and a second.

May | have roll call?

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER:  Aye

M5. HIGASHI: M. Beltram ?

MEMBER BELTRAM :  Aye.



MS. HIGASH : M. Foul kes?

MEMBER FOULKES: Aye

MS. HI GASHI : Ms. Cones?

MEMBER GOMES: Aye.

M5. HHGASHI: M. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI : M. Sherwood?

MEMBER SHERWOOD: Aye

M5. HIGASHI: Ms. Porini?

MEMBER PORI NI :  Aye.

MS. HI GASHI: Thank you.

CHAIR PORINI: All right. Are there any
further items of business?

MEMBER BELTRAM : Madam Chai rman, just for
i nformation.

CHAI R PORINI:  Yes.

MEMBER BELTRAM : | did neet yesterday, as your
hearing officer, with the Controller's office and
San Bernardi no County, and we're still working on it.

CHAIR PORINI: Great. Thank you for the

report.

At this point in tine we are going to recess
our regular nmeeting, and we will now -- the Comm ssion
will now neet in closed executive session pursuant to

Government Code 11126, subdivision (e), to confer with
and receive advice from |l egal counsel for consideration
and action, as necessary and appropriate, upon the
pending litigation listed on the published notice of the

agenda and Government Code section 11126, subdivision



(a), and 17527, to confer on personnel matters |isted on
t he published notice and agenda.

W Il everyone please clear the roon?

(Cl osed Executive Session was held from

11:42 a.m to 12:15 p.m)

CHAIR PORINI: Okay. This is the report from
cl osed executive session. The Conmission met in closed
executive session pursuant to Government Code section
11126, subdivision (e), to confer with and receive advice
fromlegal counsel for consideration and action, as
necessary and appropriate, upon the pending litigation
listed on the public notice and agenda, and Gover nnent
Code section 11126, subdivision (a), and 17527, to confer
on personnel matters listed on the published notice and
agenda.

We are adjourned. Thank you.

(The hearing concluded at 12:16 p.m)
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